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In the First Judicial District Court of the State of 
Nevada, in and for the County of Storey. 


A. S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintiff, 
VS. 


TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, 
Defendant. 
Order of Removal. 

This cause came on for hearing upon the applica- 
tion of the defendant herewith for an order trans- 
mitting said cause to the Circuit Court of the United 
States, Ninth Circuit, District of Nevada, and it ap- 
pearing to the Court that the defendant has filed its 
petition for such removal in due form of law, and 
that it has filed this bond duly conditioned with good 
and sufficient sureties as provided by law; and it 
further appearing to the Court that this is a proper 
cause for removal to said Circuit Court: 

Now, therefore, it is hereby ordered and adjudged 
that this cause be, and the same is hereby removed 
to the Circuit Court of the United States, Ninth Cir- 
cuit, District of Nevada, and the Clerk of the above- 
entitled Court is hereby directed to make up the rec- 
ord in said cause for transmission to said United 
States Court. 

Done in open court this 19th day of November, 


1909. 
FRANK P. LANGAN, 


District Judge. 
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[Endorsed]: No. 6550. In the First Judicial Dis- 
trict Court of the State of Nevada, in and for Storey 
County. A. S. Benner, as Admyr. of the Estate of 
Clarence J. Benner, Deceased, Plaintiff, vs. Truckee 
River General Electric Company, a Corporation, De- 
fendant. Order of Removal. Filed this 19th day 
of Nov., 1909.. W. V. Ryan, Clerk. Cheney, Mas- 
sey and Price, Attorneys for Deft. [1*] 


{Summens. | 


In the District Court of the First Judicial District 
of the State of Nevada, Storey County. 
A. S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plamtiie 
VS. 


TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, 
Defendant. 


Action brought in the District Court of the First 
Judicial District of the State of Nevada, Storey 
County, and the complaint filed in said County, 
in the office of the Clerk of said District Court, 
on the first day of October, A. D. 1909. 

The State of Nevada Sends Greeting to Truckee 
River General Electric Company, a Corpora- 
tion, Defendant. 

You are hereby required to appear in an action 
brought against you by the above-named plaintiff in 


*Page-number appearing at foot of page of original certified Record. 


vs, A. S. Benner. 2 


the District Court of the First Judicial District of 
the State of Nevada, Storey County, and answer 
complaint filed therein within ten days (exclusive of 
the day of service) after the service on you of this 
Summons if served in said County, or if served out 
of said county, but within the District, twenty days; 
in all other cases forty days, or judgment by default 
will be taken against you according to the prayer of 
said complaint. 

The said action is brought to obtain Thirty Thou- 
sand ($30,000.00) Dollars damages and costs of suit. 
For cause of action complainant alleges that he is 
the administrator of the estate of Clarence J. Ben- 
ner, deceased, and that you defendant negligently 
caused a current of electricity to enter the iron cover 
of the tunnel leading to the Chollar Mine, and that 
without any neglect on his part you carelessly and 
negligently allowed and permitted a severe charge 
and current of electricity to pass through your wires 
and plant into said iron cover and thence into the 
body of said Clarence J. Benner, deceased, injuring 
said Clarence J. Benner, deceased, from which in- 
juries he languished in great pain and [2] agony 
and subsequently died from said injury received 
from said current of electricity which you negli- 
gently caused to pass from your electric plant into 
and upon his body, and from the effects he there- 
after died. 

That the estate of said Clarence J. Benner, de- 
ceased, has been damaged in the sum of Thirty Thou- 
sand ($30,000.00) Dollars. And you are hereby no- 
tified that if you fail to answer the complaint, the 
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said plaintiff will take judgment against you for said 
sum of Thirty Thousand Dollars and costs of suit. 

Given under our hands, Storey County, this Ist 
day of October, in the year of our Lord one thousand 
nine hundred and nine. 

MACK & GREEN, 
Attorneys for Plaintiff. 

[Endorsed]: In the District Court of the First 
Judicial District of the State of Nevada, Storey 
County. A. S. Benner, Administrator of the Estate 
of Clarence J. Benner, Deceased, versus Truckee 
River General Electric Company, a Corporation, De- 
fendant. Summons. Filed on Return This 5th day 
of Oct. A. D. 1909. ‘W.V. Ryan, Clerk. Mack & 
Green, Attorneys for Plaintiff. No. 1108: Ue 
Circuit Court, Dist. Nevada. Filed December 6th, 
1909. JT. J. Edwards, Clerk. 


In the Circuit Court of the United States, Ninth 
Circuit, District of Nevada. 
A. 8. BENNER, as Adininistrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintais 
VS. 
TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, 
Defendant. 
Amended Complaint. 


Comes now the plaintiff above named, and within 
the time allowed by law, files this his amended com- 
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plaint, and for such amended complaint and for 
cause of action against the defendant avers: 

I. That said Clarence J. Benner died intestate at 
the City of Virginia, County of Storey, State of Ne- 
vada, on the 18th day of August, 1909, and at the 
time of his death was a resident of Storey County, 
Nevada. [3] 

II. That the plaintiff now is, and ever since the 
4th day of September, 1909, has been, the duly ap- 
pointed, qualified and acting administrator of the es- 
tate of said Clarence J. Benner, deceased. That 
Letters of Administration upon the estate of said 
Clarence J. Benner, deceased, were duly issued to 
this plaintiff on or about the 4th day of September, 
1909, out of and under the seal of the District Court 
of the First Judicial District of the State of Nevada, 
Storey County, and thereafter plaintiff duly quali- 
fied as such administrator, and said Letters of Ad- 
ministration have never been revoked. 

III. That plaintiff is now and at all the times 
herein mentioned has been a citizen of the United 
States of America and a resident of the County of 
Storey, State of Nevada. 

IV. That said defendant, the Truckee River Gen- 
eral Electric Company, now is and at all the times 
herein mentioned has been a corporation duly or- 
ganized and existing under and by virtue of the laws 
of the State of California, and during all the times 
in this complaint mentioned, has been a resident and 
inhabitant of the State of California. 

V. ‘That said defendant, the Truckee River Gen- 
eral Electric Company, at all the times mentioned 
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in this amended complaint, and for a long time prior 
to the date of the death of said Clarence J. Benner, 
was engaged in the business of generating, produc- 
ing and distributing electricity and supplying the 
same for lighting and power purposes at and in the 
County of Storey, State of Nevada, for sale, hire 
and profit. 

That said corporation defendant, in consideration 
of a required compensation, to wit, —— cents per 
thousand watts, for all electricity used, was on the 
day of the death of said Clarence J. Benner, and 
for more than six months prior thereto, had been 
engaged in supplying the Charles Butters Com- 
pany, Limited, a corporation organized under the 
laws of England, and doing business at the city of 
Virginia, Storey County, State of Nevada, with 
electrical current for lighting and power purposes 
at, in, through and about its certain mine and min- 
ing claim in the city of Virginia, County of Storey, 
State of Nevada, known as the Chollar Mining 
claim. [4] 1. 

That in conducting said business said defendant, 
Truckee River General Electric Company, during 
said times made use of a certain electric plant con- 
sisting of machinery, wire, poles, conduits, converter 
boxes, grounding devices, transformers, ground de- 
tectors, lamps, incandescent electric light bulbs, 
sockets, insulators and other appliances for gener- 
ating, storing and distributing electricity through 
the city of Virginia, county of Storey, State of 
Nevada, to and into and through said mine and min- 
ing ground and mining claim, worked, controlled 
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and mined by said Charles Butters Company, Lim- 
ited. 

That at the time of the death of the said Clarence 
J. Benner and for a long time prior thereto, and at 
all the times mentioned in this amended complaint, 
said electric plant, poles, wires, machinery, con- 
duits, converter boxes, transformers, ground de- 
tectors, lamps, incandescent electric light bulbs, 
sockets, insulators, grounding devices, and other 
appliances for generating, storing and distributing 
electricity and electric currents thereby generated, 
stored and transmitted, were and had been under 
the exclusive control, manipulation and manage- 
ment of defendant, and were and had been dur- 
ing all of said times used by defendant, for 
the transmission of electricity for light and power 
purposes throughout the city of Virginia, county 
of Storey, State of Nevada, to, on, upon, into and 
throughout the said mining ground and mining claim 
worked and controlled by said Charles Butters Com- 
pany, Limited; and for that purpose defendant did 
at and during the time mentioned, pass over and 
through said wires to, over, upon and throughout 
said mining claim, a current of electricity for light- 
ing and power purposes. 

That said Clarence J. Benner, at the time of his 
death, to wit, in the forenoon of the 18th day of 
August, 1909, and for some hours prior thereto, was 
actively engaged in the employ of said Charles But- 
ters Company, Limited, and for its benefit in min- 
ing and extracting ores from the mining claim 
worked, controlled and possessed by said Charles 
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Butters Company, Limited, and for said services said 
Charles Butters Company, Limited, promised and 
agreed to pay said Clarence J. Benner as a miner, for 
his said services, at the rate of four dollars per day. 

VI. That at all the times mentioned in this 
amended complaint, there [5] was an iron cov- 
ered passageway leading from said mining claim and 
mining ground so as aforesaid possessed, controlled 
and worked by the Charles Butters Company, Lim- 
ited, to a rock-breaker several hundred feet east of 
the tunnel leading from said mining claim. 

That the defendant, the Truckee River General 
Electric Company, had long prior to the 18th day 
of August, 1909, constructed and thereafter, and 
down to and including said 18th day of August, 
1909, maintained a pole line carrying high tension 
wires for the carrying and distribution of electric 
eurrent, which said pole line leading from the south 
of said iron covered passageway, in the northerly 
direction, crossed over and above said passageway, 
the power lines or high tension wires of which over- 
hung said iron covered passageway at a height of 
some three or four feet. That the two poles imme- 
diately to the south of said iron covered passage- 
way upon which were strung and suspended said 
high tension wires, were when the same were erected 
and placed in position, and for a long time there- 
after, and up to something like a month before the 
18th day of August, 1909, maintained and held in 
a perpendicular position under the strain of said 
high tension power wires by a guy wire. That said 
guy wire at some time during the latter part of the 
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month of July, 1909, became loosened, or had been 
broken, and in consequence the two poles, by reason 
of the strain upon them of said high tension wires, 
became loosened at the bottom where the same were 
imbedded in the ground, and, under the strain of 
the power wires attached to them were drawn and 
inclined toward the north to such an extent as to 
cause and allow the slacking of said high tension 
power wires, thereby allowing the same to fall, and 
rest upon said iron covered passageway, in conse- 
quence of which the iron covering of said passage- 
way was filled and charged with a deadly current of 
electricity.: 

That the said defendant wilfully, wantonly, ma- 
liciously, carelessly and negligently failed to repair 
said guy wire and restore said two poles to a per- 
pendicular position, so that the said high tension 
power wires which they carried should be held sus- 
pended above said iron covered passageway; but 
for the space of a month or thereabouts, prior to 
the 18th day of August, 1909, including said day, 
the defendant wilfully, [6] wantonly, mali- 
ciously, carelessly and negligently allowed said two 
poles carrying said high tension wires to remain 
in such inclined position and carelessly, negligently, 
wilfully, wantonly and maliciously allowed said 
high tension power wires to remain in proximity 
to and rest upon said iron covered passageway. 
That said Charles Butters Company, Limited, noti- 
fied the said defendant that said guy wire was 
broken or loosened and that said two poles were 
leaning to the north, and that said high tension 
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power wires were lying or resting upon said iron 
covered passageway in a manner highly dangerous 
to those who had occasion to use said passageway, 
and requested the said defendant to repair said poles 
and straighten them up and restore them to their 
proper position so that the high tension wires which 
they supported might be suspended and held above 
and clear of said iron covered passageway. That 
said defendant made an examination of said poles 
and high tension wires immediately to the south 
of said iron covered passageway, and having so ex- 
amined the same promised said Charles Butters 
Company, Limited, that it would straighten up said 
poles and restore them to their proper position and 
repair said broken guy wire that formerly held the 
said poles and the said high tension power wires in 
proper position; but notwithstanding said notice 
the defendant wilfully, wantonly, maliciously and 
negligently failed and neglected to repair the said 
equipment and restore the said poles to their proper 
position and repair the said guy wire; but on the 
contrary carelessly, negligently, wilfully, wantonly 
and maliciously allowed said poles to continue to 
so lean and incline to the north, and said high ten- 
sion power wires to so remain and rest upon said 
iron covered passageway and to charge and fill the 
iron covering of the same with a deadly current 
of electricity, up to and including the said 18th day 
of August, 1909. 

VI. That said Clarence J. Benner had been in 
the habit of passing through said iron covered pas- 
sageway In going to and from his work for said 
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Charles Butters Company, Limited. That on said 
18th day of August, 1909, said Clarence J. Ben- 
ner came out of said mining claim with others, 
to eat his luncheon, and without any carelessness 
or negligence of any kind on his part sat down to 
eat his luncheon, and leaned his head and shoulders 
against said iron covering of said passageway, and 
instantly [7] received into, upon and through 
his body a severe charge and current of electricity, 
whereby he, the said Clarence J. Benner, was then 
and there injured and thereafter languished in great 
pain and agony, and subsequently died from the 
effects of said injury. That said defendant then 
and there carelessly, negligently, wilfully, wantonly 
and maliciously, and in the manner hereinbefore 
alleged, caused and permitted said charge and cur- 
rent of electricity from the electric plant of defend- 
ant, to enter said iron covering of said passageway 
and to injure said Clarence J. Benner aforesaid, from 
the effects of which he thereafter died. 

VIII. That said Clarence J. Benner at the time 
of his death was a strong, healthy, robust young 
man of the age of nearly nineteen years. 

IX. That said Clarence J. Benner at the time of 
his death was a good and skillful miner and his 
services then were, and for a long time prior thereto 
had been, worth the sum of four dollars per day. 

X. That said Clarence J. Benner at the time of 
his death left him surviving A. S. Benner, his father, 
aged sixty-two years; C. E. Benner, his brother, 
aged thirty-two years; G. J. Benner, his brother, 
years; William Benner, his brother, aged 


aged 
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twenty years, and Carrie Bogle, his sister, aged 
twenty-five years, all residing in the city of Virginia, 
county of Storey, State of Nevada. 

XI. That by reason of the premises, plaintiff, 
as administrator of the estate of Clarence J. Benner, 
deceased, has suffered damages in the sum of thirty 
thousand dollars. 

Wherefore, plaintiff demands judgment against 
defendant for the sum of thirty thousand ($30,000.00) 
dollars, and for costs of suit. 

MACK & GREEN, 
Attorneys for Plaintiff. 
State of Nevada, 
County of Washoe,—ss. 

A. 8. Benner, being first duly sworn, deposes and 
says that he is the plaintiff in the above-entitled ac- 
tion; that he has read the foregoing amended com- 
plaint and knows the contents thereof; that the same 
is true of his own knowledge, except as to those 
matters which are therein stated on his information 
or belief, and as to those matters that he believes 
It TO De! UPUUC. 

A.S. BENNER. [8] 

Subseribed and sworn to before me this 25 day 
of January, A. D. 1910. 

[Seal] C. E. MACK, 

Notary Public. 

Service of a copy of the foregoing amended com- 
plaint admitted this 25 day of Jan., 1910. 

CHENEY, MASSEY & PRICE, 
Attorneys for Defendant. 
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[Endorsed]: No. 1109. In the Circuit Court of 
the United States, Ninth Circuit, District of Nevada. 
A.8. Benner, as Administrator of the Estate of Clar- 
ence J. Benner, Deceased, Plaintiff, vs. Truckee 
River General Electric Company, a Corporation, De- 
fendant. Amended Complaint. Filed this 26th day 
of January, 1910. T. J. Edwards, Clerk. Mack & 
Green, Attorneys for Plaintiff. 


In the Cirewt Court of the United States, Ninth Cir- 
cuit, District of Nevada. 


A. S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintiff, 
vs. 
TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, 
Defendant. 
Demurrer. 

The above-named defendant, without in any man- 
ner waiving its right to object to the filing of the 
amended complaint herein upon the ground that the 
same was not filed within the time allowed by law 
or by leave of this Court, hereby demurs to the said 
amended complaint and for grounds of demurrer 
states as follows: 

I. That said amended complaint 1s ambiguous 
and uncertain in that it is alleged in the sixth par- 
agraph or subdivision thereof, ‘‘That said guy wire 
at some time during the latter part of the month 
of July, 1909, became loosened, or had been broken, 
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and in consequence the two poles, etc.,’’ because it 
is impossible to ascertain from the complaint with 
any certainty upon what date, if any, the said guy 
wire became loosened or was broken; and it is impos- 
sible to ascertain from the said amended complaint 
whether the said guy wire became loosened, or 
whether it was broken; and the said amended com- 
plaint contains the alternative allegation. 

iI. That said amended complaint is uncertain 
in this,—that it is [9] alleged in said paragraph 
six of the complaint as follows: ‘*That said Charles 
Butters Company, Limited, notified the said defend- 
ant that said guy wire was broken or loosened ... . 
and requested the said defendant to repair said poles, 
etc.’’—because it is not alleged and it is impos- 
sible to ascertain from said amended complaint when 
the said Charles Butters Company, Limited, notified 
the defendant, or how it notified the defendant. 

Ili. That said amended complaint is uncertain 
in this—that it is alleged in the sixth paragraph of 
said complaint as follows: ‘‘That said defendant 
made an examination of said poles and high tension 
Wires . . . . and having so examined the same, 
promised said Charles Butters Company, Limited, 
that it would straighten up said poles and restore 
them to their proper position and repair said broken 
guy wire, ete.’’—because it is impossible to ascertain 
from said amended complaint when it is alleged or 
claimed that the defendant made an examination of 
said poles and wires and promised the Charles But- 
ters Company, Limited, that it would straighten up 
said poles, etc., or who made such examination 1n 
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behalf of defendant, or who made the promise al- 
leged. 

IV. That said amended complaint is ambiguous 
and uncertain in this—that it does not appear from 
said amended complaint how much of the damages 
alleged to have been sustained by the plaintiff are 
claimed to have been actual damages, and how much 
are claimed to be punitive or exemplary damages. 

V. That said amended complaint is uncertain and 
indefinite in that it does not appear therefrom how 
or in what manner G. E. Benner, G. J. Benner, or 
William Benner, alleged to be brothers of the de- 
ceased, or Carrie Bogle, alleged to be a sister of the 
deceased, or to what extent they or either of them 
have been damaged on account.of the death of said 
C. J. Benner. 

That it is also uncertain and ambiguous upon the 
further ground that it does not appear therefrom 
how or in what manner, or to what extent A. 8. Ben- 
ner alleged to be the father of the deceased has been 
damaged by the death of said C. J. Benner. 

VI. That said amended complaint is uncertain 
and ambiguous in that it [10] does not appear 
therefrom whether the damages claimed on account 
of the death of said C. J. Benner are compensatory 
or punitive, or to what extent said damages are com- 
pensatory, or to what extent punitive. 

VII. Upon the ground that the said amended 
complaint does not state facts sufficient to constitute 
a cause of action. 

Wherefore, the defendant prays the judgment of 
the Court, that the complaint herein and said 
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amended complaint be dismissed, for costs of this 
action, and for such other and further relief as it 
may. be entitled to. 
CHENEY, MASSEY & PRICE, 
C. L. HARWOOD, 
Attorneys for Defendant. 

The undersigned attorneys and of counsel for the 
defendants above named certify that in their opin- 
ion the foregoing demurrer is well founded in point 
of law. 

CHENEY, MASSEY & PRICH, 
C. L. HARWOOD. 

[Endorsed]: No. 1109. In the Circuit Court of the 
United States, Ninth Circuit, District of Nevada. 
A. 8. Benner, as Administrator of the Estate of 
Clarence J. Benner, Deceased, Plaintiff, vs. Truckee 
River General Electric Company, a Corporation, De- 
fendant. Demurrer. Service of the Within Ad- 
mitted as of Date of Filing. Mack & Green, Attor- 
neys for Plaintiff. Filed this 3d day of February, 
1910. T. J. Edwards, Clerk. Cheney, Massey & 
Price, C. L. Harwood, Attorneys for Defendant, 
Reno, Nevada. 


Order Overruling Demurrer. 
May 14, 1910. 
“A. 8S. BENNER, Admr. 


vs. 
TRUCKEE RIVER GEN. ELEC. CO. 


Now, on this day, came Messrs. Mack & Green, 
by My. Heer, attorneys for plaintiff, and moved the 
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Court that the demurrer herein be overruled. And 
it appearing to the Court that Messrs. Cheney, Mas- 
sey & Price, attorneys for defendant, have been reg- 
ularly served with written notice that the demurrer 
would be called up for argument this day, and that 
they have failed to appear, it is ordered that the said 
demurrer be, and the same is hereby, overruled, 
without an examination of the record; and that the 
defendant have thirty days’ time in which to file its 
answer.”’ 


In the Circut Court of the Umted States, Ninth Cir- 
cuit, District of Nevada. 


A. S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintiff, 
vs. 


TRUCKEE RIVER GENERAL ELECTRIC COM- 
PANY, a Corporation, 
Defendant. [11] 


Answer. 

Comes now the above-named defendant by its at- 
torneys and answering the amended complaint here- 
in denies, alleges and admits as follows: 

I. Admits that at the times mentioned in said 
amended complaint there was an iron covered pass- 
ageway leading from said mining claim and mining 
ground, described in said amended complaint, to a 
rock-breaker several hundred feet east of the tunnel 
leading from said mining claim, and in this connec- 
tion alleges that the siding upon said passageway 
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was also iron covered, which fact was well known, 
or ought to have been well known, to the said Clar- 
ence J. Benner, deceased; admits that the defendant 
prior to the 18th day of August, 1909, had con- 
structed and, down to and including said 18th day of 
August, 1909, had maintained a pole line carrying 
high tension wires for the distribution of electrical 
current, which pole line carrying high tension wires 
passing over said iron covered passageway at about 
the height of three or four feet; and in this connec- 
tion this defendant alleges that the said Clarence J. 
Benner knew, and should have known, of the exist- 
ence of said high tension lines so maintained by the 
defendant company as therein alleged, and that the 
same were constructed and maintained by the de- 
fendant for the purpose of furnishing clectrie eur- 
rent for power and light to the mine in which the 
said Clarence J. Benner was at the time engaged in 
working as set out in said amended complaint; de- 
fendant denies that in consequence of said guy wire 
mentioned in said amended complaint becoming 
broken or loosened in the latter part of July, 1909, 
to such an extent as to cause or allow said high ten- 
sion wires to fall or rest upon said iron covered pass- 
ageway and thereby said iron covering was filled or 
charged with a deadly current of electricity, but, 
upon the contrary, this defendant is informed and 
believes, and upon such information and belief so 
alleges the fact to be that said wires, by reason of 
the loosening or breaking of said guy wire, did not 
fall or rest upon said iron covered passageway until 
about the 18th day of August, 1909, and that said 
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iron covered passageway did not become charged 
with a deadly current of electricity until on or about 
the 18th day of August, 1909. Defendant denies 
that it wilfully, wantonly, maliciously, carelessly or 
negligently failed to repair said guy wire or restore 
said two poles to a perpendicular position; denies 
that for the [12] space of a month, or there- 
abouts, prior to the 18th day of August, 1909, or in- 
eluding said 18th day of August, 1909, this defend- 
ant wilfully, wantonly, maliciously, carelessly or 
negligently allowed said two, or any, poles carrying 
said, or any, high tension wires to remain in an in- 
clined position, or carelessly, negligently, wilfully, 
wantonly or maliciously allowed said high tension 
power wires to remain in proximity to or rest upon 
said iron covered passageway; admits that said 
Charles Butters Company, Limited, notified said de- 
fendant that said guy wire was broken and loosened, 
but denies that the said Charles Butters Company, 
Limited, notified said defendant that said high ten- 
sion power wires were lying or resting upon said 
iron covered passageway; and in this connection al- 
leges that said notification was received by the 
agent of this defendant but a short time prior to the 
18th day of August, 1909; denies that this defendant 
immediately made an examination of said poles or 
high tension wires to the south of said iron covered 
passageway, or promised the said Charles Butters 
Company, Limited, that it would straighten up said 
poles or repair said broken guy wire; and in this con- 
nection it alleges that the examination was made 
upon the receipt of said notice, and that at the time 
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said notice was given said high tension wires were 
not resting upon said iron covered passageway, and 
that the agent of this company promised as soon as 
practicable, using all possible diligence therefor, to 
repair said broken guy wire and straighten up said 
poles; denies that this defendant wilfully, wantonly, 
maliciously or negligently failed or neglected to re- 
pair said equipment or restore said poles to their 
proper position, or repair said guy wires; denies that 
it carelessly, negligently, wilfully, wantonly or ma- 
liciously allowed said poles to continue to lean or in- 
eline to the north, or said high tension power wires 
to remain or rest upon said iron covered passageway 
or to charge or fill the iron covering of the same with 
a deadly current of electricity up to and including 
said 18th day of August, 1909, but, on the contrary, 
in this connection alleges that no deadly current of 
[13] electricity, as this defendant is informed and 
believes, got upon said iron covered passageway 
prior to the 18th day of August, 195. 

Il. Answering paragraph VI of said amended 
complaint defendant denies that on the 18th day of 
August, 1909, said Clarence J. Benner, deceased, 
without any carelessness or negligence sat down or 
leaned his head and shoulders against said iron cov- 
ering of said passageway at the time he received said 
deadly charge of electricity, and in this connection 
this defendant alleges that the said Clarence J. Ben- 
ner, deceased, at the time knew, or could have 
known, of the existence of said high tension wires, 
the position that the same occupied and that said 
passageway was covered and sided with metal, de- 
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nies that the defendant on said 18th day of August, 
1909, at said place, or at all, carelessly, negligently, 
wilfully, wantonly or maliciously caused or permitted 
said charge or current of electricity to enter said iron 
covering of said passageway or to injure said Clar- 
ence J. Benner, deceased. 

iit. This defendant answering paragraph XI of 
said amended complaint denies that by reason of the 
premises therein alleged, or at all said plaintiff, as 
administrator of the estate of Clarence J. Benner, 
deceased, or otherwise, has suffered or been damaged 
in the sum of $30,000, or in any sum whatsoever, and 
alleges in this connection that the said A. S. Benner, 
the father of said deceased, by his acts and conduct 
had emancipated said deceased, as this defendant is 
informed and believes, and was not entitled to re- 
ceive the wages and earnings of said deceased dur- 
ing his minority, and is not entitled under the law 
to receive any part of any judgment which may be 
obtained herein as the beneficiary of said Clarence J. 
Benner, deceased, and therefore has not been dam- 
aged in any sum whatsoever; and said defendant upon 
information and belief further alleges that the said 
C. E. Benner, brother of said deceased, G. J. Ben- 
ner, brother of said deceased, William Benner, 
brother of said deceased, and Carrie Bogle, sister of 
said deceased, as beneficiaries of said deceased under 
the law of the State of Nevada, have not been dam- 
aged by any act of this defendant in any sum what- 
soever. 
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Wherefore, defendant prays it may be dismissed 
hence with its costs. [14] 

CHENEY, MASSEY & PRICE, 
Attorneys for Defendant. 
State of Nevada, 
County of Washoe,—ss. 

Geo. A. Campbell, being duly sworn, upon his 
oath deposes and says: He is an officer, to wit, man- 
ager of said defendant company in the above-entitled 
action; that he has heard read the foregoing answer 
and knows the contents thereof; that the same is 
true of his own knowledge except as to matters 
therein stated upon information and belief, and as 
to those matters he believes it to be true. 

GEORGE A. CAMPBELL. 


Subseribed and sworn to before me this Ist day 
of June, 1910. 
[Seal] ROBERT M. PRICE, 
Notary Public. 


[Endorsed]: No. 1109. In the Circuit Court of 
the United States, Ninth Circuit, District of Nevada. 
A. 8. Benner, as Administrator of the Estate of 
Clarence J. Benner, Deceased, Plaintiff, vs. Truckee 
River General Electric Co., a Corporation, Defend- 
ant. Answer. Tiled this 2d day of June, 1910. ‘TT. 
J. Edwards, Clerk. Cheney, Massey & Price, At- 
torneys for Defendant, Reno, Nevada. 
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Minutes of Court—March 13th, 1911. 
A.S. BENNER, as Admr., 


VS. 
TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, 


The plaintiff’s motion for leave to amend his com- 
plaint, and the defendant’s motion to strike out cer- 
tain testimony, heretofore submitted, having been 
duly considered by the Court, it is now ordered that 
plaintiff has leave to amend his complaint by filing 
his two proposed amendments, upon payment of the 
reasonable expenses of the defendant; and the de- 
fendant’s motion to strike allowed in part and 
denied in part. To which rulings counsel for de- 
fendant took exception. The defendant then filed 
its demurrer to the complaint, as thus amended, 
which was overruled by the Court, and the defend- 
ant excepted thereto. The counsel for defendant 
then filed the answer of defendant to the complaint, 
as amended, and stated that the defendant had no 
Eestimony to offer. * * * [15] 


In the Circuit Court of the United States, Ninth Cir- 
cuit, District of Nevada. 
A. 8. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintiff, 
vs. 
TRUCKEE RIVER GENERAL ELECTRIC 


COMPANY, a Corporation, 
Defendant. 
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First Amendment to Complaint Proposed to Follow 
Paragraph ‘‘X.”’ 

That more than four years prior to the death of 
said deceased, this plaintiff, as the father of said 
deceased, by his acts and conduct had emancipated 
the said Clarence J. Benner, and surrendered to him, 
the said Clarence J. Benner, all his right as a father 
to the earnings of said Clarence J. Benner. 

MACK & GREEN, 
Attorneys for Plaintiff. 
State of Nevada, 
County of Ormsby,—ss. 

A.S. Benner, being first duly sworn, on oath says, 
that as administrator of the estate of Clarence J. 
Benner, deceased, he is the plaintiff in the above-en- 
titled action; that he has read the foregoing amend- 
ment proposed to the complaint on file in said action, 
and knows the contents thereof, and that the same, and 
the matters and things therein set forth, are true 
of his own knowledge, except as to such matters 
as are therein stated upon information and belief, 
and as to those matters he believes the same to be 
true. 

A. S. BENNER. 

Subscribed and sworn to before me this 13th day 
Of March, A. D. 1911. 

T. J. EDWARDS, 
Clerk. 

[Endorsed]: No. 1109. In the Circuit Court of 

the United States, Ninth Cireuit, District of Nevada. 
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A. 8. Benner, as Administrator, ete., Plaintiff, vs. 
Truckee River General Electric Company, Defend- 
ant. Proposed and Allowed Amendment. Filed 
March 13, 1911. T. J. Edwards, Clerk. [16] 


In the Circuit Court of the United States, Ninth Cir- 
cuit, District of Nevada. 


A. 8. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintiff, 
Vs. 
TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, 
Defendant. 
Second Amendment to Complaint to Follow First 
Amendment to Paragraph ‘‘X.’’ 

That for a long time prior to the death of said 
Clarence J. Benner, to wit, for more than one year 
theretofore, he had contributed large sums of money 
to the support of his said sister and brothers, to 
wit, at least the sum of $50.00 per month, and that 
if said Clarence J. Benner had lived, he would, after 
the time of his said death, have continued said con- 
tributions. 

MACK & GREEN, 
Attorneys for Plaintiff. 
State of Nevada, 
County of Ormsby,—ss. 

A.S. Benner, being first duly sworn, on oath says, 

that as administrator of the estate of Clarence J. 
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Benner, deceased, he is the plaintiff in the above- 
entitled action; that he has read the foregoing 
amendment proposed to the complaint on file in said 
action, and knows the contents thereof, and that 
the same, and the matters and things therein set 
forth, are true of his own knowledge, except as to 
such matters as are therein stated upon informa- 
tion and belief, and as to those matters he believes 
the same to be true. 
A. S. BENNER. 


Subscribed and sworn to before me this 13th day 

of March, A. D. 1911. 
T. J. EDWARDS, 
Clerk. 

[Endorsed]: No. 1109. In the Circuit Court of 
the United States, Ninth Circuit, District of Nevada. 
A. 8. Benner, as Administrator, etc., Plaintiff, vs. 
Truckee River General Electric Co., Defendant. 
Proposed Amendment. Filed March 13, 1911. T. 
J. Edwards, Clerk. [17] 


In the Cirewit Court of the United States, Ninth 
Circuit, District of Nevada. 
A. 8S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintiff, 
VS. 
TRUCKEE RIVER GENERAL ELECTRIC 
OOMPANY, a Corporation, 
Defendant. 
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Demurrer [to Complaint as Amended by Two 
Separate Amendments}. 

Comes now the above-named defendant by its 
attorneys, and demurs to the complaint herein as 
amended by the two separate amendments filed and 
allowed herein after the trial thereof, and for cause 
of demurrer alleges: 

1. That said amended complaint does not state 
facts sufficient to constitute a cause of action against 
this defendant. 2. That said amended complaint 
as changed and amended by said two amendments 
does not state facts sufficient, showing that the said 
A. 8. Benner, as father of said deceased, emancipated 
the said Clarence J. Benner, deceased. 3. That 
said amended complaint as changed and amended 
by said two amendments, does not state facts suffi- 
cient to show that the brothers and sister, or any 
brothers or sisters, were dependent upon, or that 
said brothers and sister, or either thereof, ever had 
any reasonable expectation of receiving aid or as- 
sistance from said deceased; or that said brothers 
and sister, or either thereof, would ever inherit any 
property or estate from said deceased; or whether 
or not said deceased would ever accumulate or save 
any estate or property which could be inherited 
by said brothers and sister, or either of them. And 
for the further reason that said amended complaint, 
as amended in this respect states mere conclusion 
of the pleader, and no fact upon which the jury 
could determine that the death of said Clarence J. 
Benner had resulted in pecuniary injury or loss to 
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said brothers and sister, or to either of them. 4. 
That said amended complaint as changed by said 
two amendments as allowed, does not state facts 
sufficient in this, that it does not appear therefrom 
that any agreement, express or implied, was ever 


made or entered into betweén the said Clarence J. — 


Benner, deceased, and A. 8. Benner, his father, by 
or under which the [18] said A. S. Benner eman- 
cipated the said Clarence J. Benner, minor, deceased, 
or surrendered to him, the said Clarence J. Benner, 
his right as a father to the earnings of the said Clar- 
ence J. Benner, deceased. 
CHENEY, DOWNER, PRICE & HAW- 
KINS, 
W. A. MASSEY, 
Attorneys for Defendant. 
The undersigned, of counsel, do hereby certify that 
in our opinion the foregoing demurrer is well 
founded in point of law. 
W. A. MASSEY, 
PRINCE A. HAWKINS, 
Of Counsel. 


[Endorsed]: No. 1109. In the Circuit Court of the 
United States, Ninth Circuit, District of Nevada. 
A. 8. Benner, as Administrator, etc., Plaintiff, vs. 
Truckee River General Electric Company, Defend- 
ant. Demurrer. Filed March 13th, 1911.00 
Edwards, Clerk. 


vs. A. S. Benner, 29 


In the Circuit Court of the United States, Ninth Cir- 
cuit, District of Nevada. 
A. S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintit, 
VS. 
TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, 
Defendant. 
Amendment to Answer. 

Comes now the above-named defendant by its attor- 
neys, and by leave of the court first had and obtained, 
files this its amendment to the original Answer to the 
Amended Complaint, as amended by two proposed 
amendments thereto, heretofore allowed by the Court, 
and therefore amends paragraph three of said 
amended answer as follows: 

This defendant answering paragraph 11 of said 
amended complaint, denies that by reason of the 
premises therein alleged, or otherwise or at-all, said 
plaintiff, as administrator of the estate of Clarence 
J. Benner, Deceased, or otherwise, has suffered or 
been damaged in the sum of Thirty Thousand Dol- 
lars ($30,000.00), or in any sum whatsoever ; that this 
defendant is informed and believes, and upon such 
information and belief [19] denies, that for more 
than four years prior to the death of said deceased, 
or at all, said plaintiff, as the father of said deceased, 
by his acts or conduct had emancipated the said 
Clarence J. Benner, or surrendered to him, the said 
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Clarence J. Benner, all or any of his rights as a 
father to the earnings of the said Clarence J. Ben- 
ner; that upon such information and belief, this 
defendant denies that for a long time prior to the 
death of said Clarence J. Benner, or at all, or for 
more than one year before that time, the said Clar- 
ence J. Benner had contributed large or any sums 
of money to the support of his sister or brothers, or 
either; and denies that if the said Clarence J. Benner 
had lived he would after the time of his death, or 
at all, have continued said contributions. And this 
defendant in this connection alleges that said A. 8S. 
Benner, father of said deceased, is not entitled to 
receive any part of the proceeds of any judgment 
which may be obtained herein as a beneficiary of 
the said Clarence J. Benner, deceased, and therefore 
has not been damaged in any sum whatsoever. That 
said defendant upon information and belief further 
alleges that said C. KE. Benner, brother of said deceased, 
J. G. Benner, brother of said deceased, William 
Benner, brother of said deceased, and Carrie Bogle, 
sister of said deceased, as beneficiaries of said de- 
ceased, have not been damaged in any sum what- 
soever by any act of this defendant. 
CHENEY, DOWNER, PRICE & HAW- 
KINS, 
W. A. MASSEY, 
Attorneys for Defendant. 

State of Nevada, 
County of Ormsby,—ss. 

George A. Campbell, being duly sworn, upon his 
oath deposes and says, that he is an officer, to wit, 
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manager of Truckee River General Electric Com- 
pany, the defendant named in the above-entitled 
action; that he has heard read the foregoing amend- 
ment to the answer, and knows the contents thereof : 
that the same is true of his own knowledge, except 
as to matters therein stated upon information and 
belief, and as to those matters he believes it to be 
true. 
GEORGE A. CAMPBELL. 
Subscribed and sworn to before me this 13th day 
of March, A. D. 1911. 
T. J. EDWARDS, 
Clerk. [20] 
[Endorsed]: No. 1109. In the Circuit Court of 
the United States, Ninth Circuit, District of Nevada. 
A. 8. Benner, as Administrator, etc., Plaintiff, vs. 
Truckee River General Electric Company, Defend- 
ant. Amendment to Answer. Filed March 13th, 
ier 1. J. Edwards, Clerk. 


[ Verdict. ] 

In the District Court of the United States for the 
District of Nevada. 

No. 1109. 

A. S. BENNER, as Administrator, ete., 
vs. 
TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, 
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We, the jury in the above-entitled case, find for 
the plaintiff, and assess the damages in the sum of 
$7,000.00. 

Dated April 18th, 1912. 

P. S. GREELEY, 
Foreman. 

[Endorsed]: No. 1109. U.S. District Court, Dist. 

Nevada. A.S. Benner, as Admr., v. Truckee River 


General Electric Company. Verdict. Filed April 
ise, TJ. Edwards, Clerk. 


In the District Court of the United States, District 
of Nevada. 


A. 8. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintite 
VS. 
TRUCKEE RIVER GENERAL ELEOTRIC 
COMPANY, a Corporation, 
Defendant. 


Judgment. 

This action came on regularly for trial, the said 
parties appearing and being represented by their 
attorneys, Geo. S. Brown and A. A. Heer and Gray 
Mashburn, of counsel for plaintiff, and W. A. Mas- 
sey and Prince A. Hawkins, for defendant. A jury 
of twelve persons was regularly impaneled and 
sworn to try the action. Witnesses upon the part 
of the plaintiff were sworn and examined and docu- 
mentary evidence introduced. After hearing the 
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evidence, the arguments of counsel and the instruc- 
tions of the Court, the jury retired to consider their 
verdict, and subsequently returned into court with 
a verdict signed by the foreman, and, being called, 
answer to their names and say: ‘‘We, the jury, in 
the above-entitled case, find for the plaintiff, and 
assess [21] the damages in the sum of $7,- 
000.00.”’ 

Wherefore, by reason of the law and by reason of 
the premises aforesaid, it is ordered and adjudged 
that the plaintiff have and recover of and from the 
said defendant the sum of seven thousand dollars, 
with interest thereon at the rate of seven per cent 
per annum from the date hereof until paid, together 
with plaintiff’s costs and disbursements incurred 
in this action amounting to the sum of 

Dated this 19th day of April, 1912. 

Attest: T. J. EDWARDS, 
Clerk. 

[Endorsed]: No. 1109. U.S. District Court, Dis- 
trict of Nevada. A. S. Benner, as Administrator, 
etc., vs. Truckee River General Electric Company. 
Judgment. Filed April 19th, 1912. T. J. Edwards, 
Clerk. By H. D. Edwards, Deputy. 
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In the District Court of the United States, in and for 
the District of Nevada. 
A. 8. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintiff, 
vs. 
TRUCKEE RIVER GENERAL ELECTR 
COMPANY, a Corporation, 
Defendant. 
Order [Staying Execution upon Judgment, and 
Retaining Jurisdiction Beyond February Term, 
etc. | 

Upon application of the above-named defendant, 
Truckee River General Electric Company, a cor- 
poration, and good cause appearing therefor, exe- 
cution upon the judgment, entered herein on the 
18th day of April, A. D. 1912, is hereby stayed for 
a period of 42 days from the date of the entry of 
the judgment herein, upon said defendant filing 
herein, and within 15 days from the date of the entry 
of the judgment herein, a bond, subject to the ap- 
proval of the Court, properly conditioned with two 
sufficient sureties in the penal sum of $10,000.00, 
in order to give said defendant time to file, in the 
clerk’s office of this court, a petition for a new trial. 
It is further ordered that Jurisdiction be, and is, 
hereby retained of and over said action by said Court 
over and beyond the February Term, 1912, in order 
to enable and: permit said defendant to file said pe- 

tition [22] for a new trial. 
It is hereby further ordered by the Court that de- 
fendant have 30 days from the entry of said judg- 
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ment herein in which to prepare, serve and file its 
bill of exceptions in said action, notice of intention 
to move for a new trial, motion or petition for a new 
trial, statement on motion for new trial, or to take 
any other steps for writ of error which it may desire, 
and that any bill of exceptions, motions, petitions, or 
statements and other steps or proceedings necessary 
therefor may be settled, allowed, filed, served and 
determined after the expiration of the February 
Term, 1912, of said court, and for that purpose juris- 
diction of this action is hereby retained. 

Dated this 23d day of April, A. D. 1912. 
EK. 8. FARRINGTON, 
District Judge. 


[Endorsed:] No. 1109. In the District Court of 
the United States, for the District of Nevada. A.S. 
Benner, as Aidministrator of the Estate of Clarence 
J. Benner, Deceased, Plaintiff, vs. Truckee River 
General Electric Company, a Corporation, Defend- 
ant. Order. Filed this 28d day of April, 1912. ‘T: 
J. Edwards, Clerk. Cheney, Downer, Price & Haw- 
kins, Reno, Nevada, Attorneys for Defendant. 


In the District Court of the United States in and for 
the District of Nevada. 
A. S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintiff, 
Vs. 
TRUCKEE RIVER GENERAL ELECTRIC 


COMPANY, a Corporation, 
Defendant. 
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Bond for Stay of Execution. 

KNOW ALL MEN BY THESE PRESENTS: 
That the Truckee River General Electric Company, 
a corporation, defendant above named, as principal, 
and H. G. Humphrey, of Reno, Washoe County, 
State of Nevada, and A. G. Fletcher, of Reno, 
Washoe County, State of Nevada, as sureties, are 
held and firmly bound unto A. S. Benner, as admin- 
istrator of the estate of Clarence J. Benne’ deceased, 
plaintiff in the above-entitled action, or to his ex- 
ecutors or administrators, in the penal sum of 
$10,000, for the [23] payment of which well and 
truly to be made we bind ourselves, and each of us, 
jointly and severally, and our, and each of our 
successors, executors, administrators and assigns, 
jointly and severally, firmly by these presents. 

Sealed with our Seals and dated this 25th day of 
Avera, 112. 

The condition of this obligation is such that: 
Whereas, on the 18th day of April, 1912, said plain- 
tiff obtained the verdict of a jury in said court in the 
above-entitled action for the sum of $7,000, against 
said defendant; and whereas, said Court entered 
judgment thereon on the 19th day of Arpril, 1912, for 
the sum of $7,000, with interest thereon at the rate 
of 7% from the date thereof until paid, and costs of 
suit; and, whereas, said defendant desires a stay of 
the eats of said judgment for the period of 42 
days from the time of entry of said judgment to give 
to said defendant time to file in the Clerk’s office of 
said court a petition for a new trial in said action; 
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and, whereas, said Court thas ordered that the stay 
of execution, in pursuance of the statute in such 
cases made and provided, be made for said period 
of 42 days on the above judgment for the aforesaid 
purpose: 

Now, therefore, the said Truckee River General 
Electric Company, as principal, and the said H. G. 
Humphrey and A. G. Fletcher, as sureties aforesaid, 
in consideration of the premises aforesaid, do hereby 
promise and undertake to pay the said judgment, 
interest and costs, and! the costs that may accrue at 
the expiration of the said stay of execution thereof. 

TRUCKEE RIVER GENERAL ELEC- 
TRIC COMPANY, 
By GHO. A. CAMPBELL, 
Its Manager. 
MS GE VE EERE , 
A. G. FLETCHER. 
State of Nevada, 
County of Washoe,—ss. 

H. G. Humphrey and A. G. Fletcher, being duly 
sworn, upon their oaths depose and say, each for 
himself and not one for the other, that he is one of 
the sureties named on the foregoing bond; that he is 
worth the sum in said bond specified as the penalty 
thereof, over and above all his just debts and, liabil- 
ities exclusive of property exempt from execution. 

H. G. HUMPHREY. 
A. G. FLETCHER. [24] 
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Subscribed and sworn to before me this 25th day 
of April, 1912. 
[Seal] J. W. DAVEY, 
Notary Public. 


[Endorsed:] No. 1109. In the District Court of 
the United States for the District of Nevada. A. §S. 
Benner, as Administrator of the Estate of Clarence 
J. Benner, Deceased, Plaintiff, vs. Truckee River 
General Electric Company, a Corporation, Defend- 
ant. Bondi for Stay of Execution. Filed this 27th 
day of April, 1912. T. J. Edwards, Clerk. Cheney, 
Downer, Price & Hawkins, Reno, Nevada, Attorneys 
for Defendant. 


In the District Court of the United States, in and 
for the District of Nevada. 
A. S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintiff, 
VS. 
TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, 
Defendant. 
Order Staying Execution. 

The defendant above named having filed this day 
its bond, for the stay of execution in the penal sum 
of $10,000, with H. G. Humphrey and A. G. Fletcher 
as sureties thereon, and said bond having been this 
day approved by the Court, it is, therefore, ordered 
that execution of said judgment be stayed for the 
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period of 42: days from the date of the entry thereof, 
in order to give to said defendant time to file in the 
Clerk’s office of this Court a petition for a new trial 
in Said action. 

Dated this 27th day of April, A. D. 1912. 

E. 8. FARRINGTON, 
District Judge. 

[ Endorsed]: No. 1109. In the District Court of 
the United States for the District of Nevada. A. S. 
Benner, as Administrator of the Estate of Clarence 
J. Benner, Deceased, Plaintiff, vs. Truckee River 
General Electric Company, a Corporation, Defend- 
ant. Order Staying Execution. Filed this 27th day 
of April, 1912. T. J. Edwards, Clerk. Cheney, 
Downer, Price & Hawkins, Reno, Nevada, Attorneys 
for Defendant. [25] 


In the District Court of the United States, for the 
District of Nevada. 
A. S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintiff, 
Vs. 


TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, 
Defendant. 


Stipulation for Extension of Time to File and Serve 
Bill of Exceptions. 

It is hereby stipulated and agreed by and between 

the respective attorneys of record for plaintiff and 

defendant in the above-entitled action, that defend- 
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ant may have additional time, to and including May 
27, 1912, in which to prepare, file and serve its 
Bill of Exceptions in the above-entitled action, and 
that an order of court may be entered herein in ac- 
cordance with this stipulation, extending and giving 
to defendant, additional time, and to and including 
Monday, May 27, 1912, in which to prepare, serve 
and file its Bill of Exceptions in the above-entitled 
action. 
Dated, Reno, Nevada, this the 15th day of May, 
one, 
MACK, GREEN, BROWN & HEER, 
Attorneys for Plaintiff. 
CHENEY, DOWNER, PRICE & HAWKIN S, 
W. A. MASSEY, 
Attorneys for Defendant. 
[Endorsed]: No. 1109. In the District Court of 
the United States for the District of Nevada. 
A. S. Benner, ete., Plaintiff, vs. Truckee River 
General Electric Company, a Corporation, Defend- 
ant. Stipulation for Extension of Time to File and 
Serve Bill of Exceptions. Filed this 16th day 
of May, 1912. T. J. Edwards, Qlerk. Cheney, 
Downer, Price & Hawkins, Reno, Nevada, Attorneys 
for Defendant. 
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In the District Court of the United States, for the 
District of Nevada. 


A. 8S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
anal, 
vs: 
TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, 
Defendant. 
Order Extending Time for Bill of Exceptions. 

Upon written stipulation by the respective attor- 
neys of record for the plaintiff and defendant in the 
above-entitled action, and [26] good cause ap- 
pearing therefor,— 

It is hereby ordered by the Court, that defendant 
have additional time, and to and including Monday, 
May 27, 1912, in which to prepare, file and serve its 
bill of exceptions in said action, Notice of Intention 
to Move for a New Trial, Motion or Petition for a 
New Trial, Statement on Motion for a New Trial, 
or to take any other steps for writ of error, which 
it may desire. 

Dated this 16th day of May, A. D. 1912. 

EK. S. FARRINGTON, 
District Judge. 


[Endorsed]: No. 1109. In the District Court of 
the United States for the District of Nevada. 
A. S. Benner, etc., Plaintiff, vs. Truckee River 
General Hlectric Company, a Corporation, Defend- 
ant. Order Extending Time for Bill of Exceptions. 
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Filed this 17th day of May, 1912. T. J. Edwards, 
Clerk. Cheney, Downer, Price & Hawkins, Reno, 
Nevada, Attorneys for Defendant. 


[Bill of Exceptions. ] 


In the District Court of the United States, im and for 
the District of Nevada. 


No. 1109. 


A. S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintiff, 
VS. 
TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporaticn, 
Defendant. 

BE IT REMEMBERED, that this case came on 
regularly to be heard in the above-entitled court on 
Monday, the 15th day of April, 1912, at 10 o’clock 
A. M. of said day, before Honorable EK. S. FAR- 
RINGTON, Judge of said court, and a jury, a jury 
having been duly and regularly selected, impaneled 
and sworn to try said case; 

Messrs. Mack, Green, Brown & Heer and Mr. Gray 
Mashburn appearing as attorneys for plaintiff; and 
W. A. Massey and Messrs. Cheney, Downer, Price 
& Hawkins appearing as attorneys for defendant. 
Whereupon the following proceedings were had and 
testimony introduced: [27] 

(The pleadings are read to the jury by counsel for 
the respective parties. ) 
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[Testimony of H. B. Bulmer, for Plaintiff. ] 
H. B. BULMER, a witness called on behalf of 
plaintiff, having been sworn, testified as follows: 


Direct Examination by Mr. HEER. 

Q. What is your full name, please? 

A. Halbert Boswell Bulmer. 

Q. Where do rou reside? A. Virginia City. 

@. How long have you lived there? 

A. Well, about all my life. 

Q. What is your business? A. Mining. 

Q. Did you know Clarence J. Benner in his life- 
time? A. I did. 

Q. Did you know of his death at the time of his 
death? A. 1 di@> yes. 

Q. Where were you at the time of his death? 

A. Why, I was not far from the place of death. 

Q. Where were you employed at that time? 

A. Iwas employed at the Chollar and Potosi Mine. 

Q. Do vou know where Mr. Benner was employed? 

A. He was emploved' at the same mine. 

Q. And where do you say you were at the time of 
his death ? 

A. Why, in the immediate vicinity; I don’t just 
remember where. 

Q. Did you or did you not on that day go to the 
place of his death? oe It did ves. 

Q. Do you know how soon after his death? 

A. I could not say; I don’t know at what time 
death occurred. 

Q. Can you tell us what time of day it was when 
vou went. there? 
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(Testimony of H. B. Bulmer.) 

A. If I remember, I think it was around 11 o’cloek 
in the morning. I don’t just remember. 

Q. Did you see the body. of Ma. Benner? 

A 1 did. 

Q. Can you tell us where that body was when you 
first saw it? 

A. I saw the body was in a reclining position, lay- 
ing against the corrugated iron side of the shed, and 
laying across the rails of the car-track. 

Mr. MASSEY.—If counsel is seeking to prove the 
death of ‘Clarence J. Benner, that is admitted, and it 
is admitted that he was killed by a current of elee- 
tricity on that date, so as to shorten the matter. 

Mr. HEER.—I am aware of the admission, Judge 
Massey, that was not the purpose. 

Mr. MASSEY.—Then I object as immaterial, if 
the Court please, under [28] the issue of this ease. 

Mr. HEER.—The only purpose is this: This wit- 
ness prepared a map or sketch of this place accord- 
ing to measurement, and I wish simply to show by 
him that he knew where the body was, the condition 
it was in and where it was. 

Mr. MASSEY.—I withdraw the objection on that 
theory of the case. 

Mr. HEER.—(Q.) You have mentioned a shed 
constructed of corrugated iron. 

Mr. HEER.—What sort of a shed was that—where 
was it? 

A. Well, it was a shed that was constructed from 
the mouth of the mine tunnel to the rock-breaker, 
which is some 300 feet from the mouth of the tunnel. 
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(Testimony of H. B. Bulmer.) 

Q. Mouth of what mine? A. Chollar. 

@. Was that the mine in which Mr. Benner was 
employed ? A. Yes. 

Q. What was in that tunnel, if anything ? 

A. What do you mean? What was in the tunnel ? 

Q. Yes; was there anything at all that you know of 
in there, was it merely a passageway or tunnel—l 
don’t mean the tunnel, I mean the shed ? 

A. Oh, the shed? The shed was composed simply 
of—the sides was corrugated iron and roofing was 
corrugated iron. 

. And within the shed was what? 

A. Within the shed were the car-tracks. 

Q. Was that shed or was it not used as an entrance 
to the mine? A. It was; yes. 

Q. Do you know anything of any power line at or 
in the vicinity of that shed at the time of Mr. Ben- 
ner’s death? ie Ves! 

@. How many lines? 

A. Why, there was a power line consisting of three 
wires passing over the shed. 

Q. Constituting one power line? A. Yes. 

Q. And that passed: over the shed ? A. Yes. 

Q. Did you at that time or upon that day make 
any measurements of distances? A. I did. 

Q. Points about the place of this accident? 

Ao JO chicl, 

Q. Did you afterwards record those measure- 
ments 2 A. I did. 

Q. Did you prepare a map therefrom? By eS 

Q. I hand you a paper and ask you what it is? 
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A. Yes, this is the sketch. [29] 

Q. Was that made from the measurements you 
took at the time 2? 

A. This was made from the measurements I took. 

Q. And when were those measurements taken with 
reference to the death of Mr. Benner? 

A. They were made sometime after the deathiwal 
don’t just remember at what time I made them. 

Q. Was it on the same day, or after that time? 

A. I don’t remember that. I made them for the 
Coroner’s inquest, and I don’t remember whether 
that was on that night or the next night. I prepared 
them, however, for that inquest. 

Mr. HEER.—I would like to put the map on the 
board where it can be seen by both Court and coun- 
sel. 

The COURT.—Have you any objection? 

Mr. MASSEY.—TI believe we can save time, if the 
Court please, by at this time reserving, if I desire, 
the right to object after they have offered the testi- 
mony. I simply reserve any right to object on 
cross-examination when it is offered in evidence. 

The COURT.—Very well. 

Mr. HEER.—(Q.) This map, Mr. Bulmer, ap- 
pears to be a blue-print from a tracing; do you know 
who made the tracing from which the blue-print was 
made? A. I made the tracing. 

Q. Was that tracing a correct representation of 
the measurements you took there at the time you 
made them ? A. Same as the blue-print. 

Q. Same as the blue-print; that was not quite an 
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answer to the question. Was the tracing, and is the 
blue-print a correct representation of the measure- 
ments which you made at the time you have men- 
tioned? A. Yes, sir, it is; they both are. 

Mr. HEER.—I shall offer, if the Court please, the 
blue-print in evidence. 

Mr. MASSEY.—Before it is admitted, if the Court 
please, I want to examine the witness, and find out 
something about the scale, and what the marks are 
Ont: 

The COURT.—Very well. 

By Mr. MASSEY.—(Q.) Mr. Bulmer, you don’t 
remember the date you made these measurements ? 

A. Not absolutely; no. 

Q. How long after the death of Mr. Benner? 

A. Well, it may have been the same day, or the 
next day. [80] 

Q. And who assisted you in making the measure- 
ments, Mr. Bulmer? 

A. Why, I think the electrician assisted me, ia 
remember. 

Q. Who was he; what was his name? 

A. Gerrey. 

Q. Electrician for whom? 

A. Charles Butters Company. 

Q. And what did you use in making measure- 
ments? 

A. We used a steel tape, and I think we had a pole 
for measuring the height of the pole, approximately. 

Q. Who made the memorandum of the measure- 
ments at the time they were made? 
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A. I did, I made all the memorandum. 

Q. You made all the memorandum? A. Yes. 

Q. And Mr. Gerrey held one end of the tape? 

A. He assisted me, yes; he helped me. 

Q. And you held the other? A. Yes. 

Q. Now, how long after the measurements were 
made, Mr. Bulmer, was it before you made the trac- 
ing? 

A. I started right away on the map, because I had 
to get it ready for the inquest. 

. Where is that map or tracing? 

. I don’t know what became of it. 

. When was this blue-print made? 

. P think I made that just before the inquest. 

. And where has it been since? 

. I don’t know. 

. You don’t know where it has been? A= ING 
. Where did you first see it since the inquest over 
the body of Mr. Benner? 

A. Well, I saw it here in evidence a year ago. 

@. I call your attention to a map here marked 
‘“Plaintiff’s Exhibit 2,”’ and I will ask you which of 
these you saw here at the trial a year ago last March. 

A. I believe this is the one, if I remember right. 

Q. This is the one I am asking about (referring to 
map on blackboard); when you saw this last before 
the trial in March, 1911? 

A. I probably didn’t see that then. 

@. And you don’t know where it has been since it 
was made? NO, lemealiedon ’t. 

Q. Do you know who made this blue tracing? 
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A. I know I made those tracings. 

Q. This blue-print I am talking about; do you 
know who made this blue-print? [31] 

. I think I do; yes. 

. What makes you think you made it? 

. Because it corresponds. 

. Have you compared it? 

. I have looked at my writing on there. 

. Where is your writing here? 

. Down in the corner you can see my printing and 
lettering. 

Q. That is not your handwriting, is it, Mr. Bulmer? 

A. It is my lettering. 

Q. I am not asking about lettering; I am asking 
if that is the way you sign your name? 

A. No, that is printed, or lettered, not printed, 
lettered. 

Q. And you have not seen this since it was made 
until when? A. Why, probably till now. 

@. Until to-day? A. Probably. 

Q. And who handed it to you to-day for the first 
time ? A. The attorney. | 

Q. Since you came upon the witness-stand ? 

A. Yes. 

Q. Now, Mr. Bulmer, I will ask you to state upon 
what scale this map or blue-print was made or built? 

A. 20 feet to the inch. 

Q. And the pole that you speak of, used for the 
purpose of measuring the height of the poles, I will 
ask you to state what kind of a pole that was? 

A. Why, it was simply a thin strip of wood. 
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Q. How long was it? A. Probably— 

Q. (Intg.) I am not asking you probably, Mr. 
Bulmer. 

A. I don’t remember how long it was. 

Q. You don’t remember how long it was? 

A. No, this happened in 1909. 

Q. I understand this happened in 1909. Do you 
know whether these poles then are representations of 
poles based upon a scale of 20 feet to the inch, in their 
construction upon this blueprint, or upon the original 
tracing ? A. I drew this on 20 feet to the inch. 

Q@. On 20 feet to the inch? 2 NCS. 

Q. And the poles then represented on this blue- 
print are upon the same scale as the other measure- 
ments? A. There is no poles on that. 

Mr. MASSEY.—We do not object, if the Court 
please. 

The COURT.—It will be admitted, then. 

(Blue-print marked Plaintiff’s Exhibit No. 1.) 
[32] 

Mr. HEER—(Q.) Mr. Bulmer, at the time you 
went there, Just after Benner’s death, did you ob- 
serve the power line you have described? 

A. Just at that time do you mean? 

Q. Yes. A. Not at that moment. 

Q. How long after that time did you first observe 
it, if at all? A. About an hour or two, perhaps. 

Q. After his death, you mean? pay SES. 

Q. Can you tell us, then, the position of that line 
where it passed over the shed with reference to the 
top of the shed? 
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A. It was resting on the shed, one wire, I believe 
it was one wire resting on the shed. 

Q. At the time you came there? A. Yes. 

Q. Was that an insulated wire or not? 

A. It was an old type asbestos. 

Mr. MASSEY .—I move to strike the answer out as 
not responsive. 

Mr. HEER.—The question can be answered yes or 
no. A. It was insulated, yes. 

Q. It was an insulated wire? Did you observe 
whether or not the insulation on that wire was broken 
or intact? A. It was broken. 

Q. At what point was it broken with reference to 
the point where it touched the top of the shed? 

A. Where it came in contact. 

Q. Mr. Bulmer, how was that wire supported and 
carried over the shed? | 

A. Why, the wire was supported on regular poles. 

Q. In what direction, speaking by the compass 
now, did the wire line run? A. North and south. 

Q. It ran north and south. Did. you observe the 
poles to the south, or the first pole to the south of 
the shed at that time? A. I did. 

Q. What was the condition of that pole with ref- 
erence to being upright or otherwise, Mr. Bulmer? 

A. It was leaning towards the north. 

Q. Did you observe the ground about the bottom 
of that pole at the time? 

A. Just at that time, no, I didn’t observe the 
ground then. 

Q. Did you at any time? A. I did later. 
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Q. How much later? 

A. After the poles were righted, I don’t remem- 
ber [383] what time. 

Mr. MASSEY.—I want to object as to what the con- 
dition of the ground was at the foot of the poles after 
the poles were righted, as a transaction subsequent 
to the accident. 

The COURT.—Unless the conditions were the 
same as they were at the time of the accident, it 
would seem to me that is improper. 

Mr. HEER.—The witness has not yet fixed the 
time when he made the examination. If I find it was 
subsequent to the accident I shall drop it. 

The COURT.—Go on and show by the witness, if 
it is clear that the conditions were the same you are 
asking about as they were at the time of the accident, 
I see no reason why it should not come in. 

Mr. MASSEY.—I think I will take an exception, 
because it appears from the testimony of the witness 
the conditions were not the same, and it involves 
transactions and changed conditions after the ac- 
cident, and after the poles had been righted or 
worked with, subsequent to the accident. 

Mr. HEER.—(Q.) Do you know whether or not 
it was upon the same day, I mean by that the day of 
Benners’ death? A. I think it yas. 

Q. You think it was? A Mes! 

Q. Do you know how long after Mr. Benner’s 
death? A. No, I could not say exactly. 

@. Was it upon the afternoon of that day, or even- 
ing of that day? A. The afternoon, I believe. 
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@. Were you there when the pole was righted? 

A. No, not when they were pulled into place, I was 
not there at that time. 

Q. Passing to the second pole south of the shed 
in this line, did you observe the condition of that pole 
at the time you went there next after Mr. Benner’s 
death ? A. Yes. 

Q. What was the condition of that pole with ref- 
erence to being upright or otherwise? 

A. It was leaning to the north. 

Q. Did you observe any other wire connected with 
that pole than the power wire of which you have 
spoken or the three power wires? emda, 

(). Describe that wire? 

A. That was the guy-wire, or wire that held the 
pole, and it was lying loose on the ground. [34] 

Q. Was it attached to the pole at that time? 

A. It was at the top. 

Q. At the top? A. Yes, or near the top. 

(). Was the other end attached anywhere or to any- 
thing ? 

A. Not that I remember, I don’t believe it was 
attached at all. 

Q. Have you any definite recollection upon that 
subject ? 

A. Well, the wire was lying loose, that is, kind of 
in a coil, so I didn’t go and examine it exactly, but it 
was not supporting anything, I know that. 

Mr. MASSEY.—I move to strike the last answer 
out, if the Court please, as a conclusion of the witness, 
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and also as not responsive to any question that was 
asked, 

The COURT.—I will allow the answer to stand. 

Mr. MASSEY.—I desire an exception for the rea- 
sons stated in the motion. 

The COURT.—You may have the exception. 

Mr. HEER.—(Q.) Mr. Bulmer, can you see the 
map on the board from where you stand, and the lines 
upon it? A. I can, yes. 

Q. You can see it clearly 2 

A. Yes, I can see it quite clearly. 

@. What are the directions of that map? 

A. Well, to the right is north. 

Q. To the right of the map is north, and this 
woud he south (indicating) ? we ies: 

Q. And this the west? A. Yes, that is the west. 

@. And that the east (indicating) 2 

A. Yes, sir. 

Q. Beginning at the top of the map, just in the 
middle of the west side of the map, I observe four 
parallel lines running from outside of the squares 
drawn on the map to the point marked “Potosi Tun- 
nel,”’ tell the jury what those lines represent ? 

A. The outside lines, heavy lines, were supposed to 
represent the tunnel. 

Q. Walls of the tunnel ? A. Mies 

Q. And the lines inside, also parallel to each other 
and to the wall, were drawn to represent what? 

A. Those were drawn to represent the car-tracks, 

Q. Beginning at the point marked “Potosi Tun- 
nel” and running in a northeasterly direction as the 
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map stands, there are again four parallel lines, the 
outside parallel line extending beyond the point 
where the inside lines [35] are divided; tell us 
what the outside lines from the point marked ‘‘ Potosi 
Tunnel’’ to their end indicate ? 

A. The outside lines indicate what we call the snow- 
sheds. 

Q. Describe to us now the construction of that 
snowshed . 

A. It was simply a frame, a gable frame over which 
was nailed corrugated iron for roofing and siding. 

Q. What was the shape of that shed? 

A. Regular gable, triangle shape. 

Q. What you would term ordinarily an ‘‘A”’ 
shaped roof ? A. Yes. 
. And the sides were built how? 
. Just simply vertical sides. 
. Perpendicular sides? 
. Perpendicular sides. 
. What was the height of that shed? 
. I think the shed was 9 feet and a half or 9 feet 8. 
. You are referring now from the bottom to the 
apex? 

A. Yes, from the level of the car-track to the apex. 

Q. To the apex of the ‘‘A’’? Within the line last 
described there are other parallel lines branch until 
they become four in number, first starting with two; 
ean you tell us what those lines represent? 

A. Well, from the tunnel there was a single car- 
track, and when it came out into the snowshed we 
had a double track; we put in a switch and had a 
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double track, simply for a switch and place for the 
mule team to pass. 

Q. These lines as I understand you, within the ex- 
terior lines represent car-tracks ? 

. Car-tracks. 

. Of what were they composed ? 

moumply light “T’’ rails, 

““T’? yails made of what? 

momcemecteel “'T’’ rails. 

. You say you worked in that property? 

» Jaa 

. What was the way of ingress and egress to or 
from the property, that tunnel of the Chollar mine? 

A. It was through that tunnei there, which is 
marked ‘‘ Potosi tunnel.”’ 

Q. Through the tunnel? mB eS. 

Q. Was it necessary also to go through the snow- 
shed? 

A. It was necessary to go into the snowshed, yes. 

@. To get into the tunnel? ia NUS 

Q. I call your attention to a point upon the map 
and in the northwesterly line of what you have de- 
seribed as the snowshed marked ‘‘Door,’’ and ask 
[36] you what that represents ? 

A. That was a door that we had there, it was a 
waste track running out there; it was used simply 
at certain times when we wanted to use it for dump- 
ing waste, instead of turning ore out. 

Q. I will ask you to indicate upon the map the 
point at which the employees entered the snowshed 
in going to the tunnel and to the mine beyond? 
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A. Why, in going to work, you mean? 

Q@. Yes, in going into and out of the mine? 

A. They used the door which was a little west, I 
don’t know whether I have marked it there or not, 
I don’t remember; right here at this point on the 
map (indicates). 

Mr. MASSEY.—That don’t indicate anything so 
far as the record is concerned. 

A. Mlarked *‘Door”’ there. 

Mr. MASSEY.—I simply suggest, if your Honor 
please, that the word door on that so-called snowshed 
appears in four different places. 

Mr. HEER.—Beginning at the beginning of the 
shed, taking for that point the end of the Potosi tun- 
nel, the first point marked ‘‘Door’’ was the door you 
indicated last? iN, SOS, 

Q. Passing further along we find another point in- 
dicated as ‘‘ Door,’’ what was that door? 

A. Well, they had a waste track running out there 
also, to the south. 

Q. And then passing along again we find a third 
door, marked ‘‘ Door.’’ 

A. That is the door I speak of, where they had a 
waste dump out to the north. 

Q. In passing to and from the mine which way did 
the employees go? 

A. Well, in going into the mine they generally used 
that west door. 

Q. By that you mean the first door you spoke of, 
the one nearest to the Potosi tunnel? A. Yes. 

Q. And in passing out of the mine how did you go? 
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A. At lunch time they came out to the far door 
there. 

Q. That is the last door farthest from the Potosi 
tunnel, is that correct? A. That is correct. 

Q. I find this map is divided into two sections, in 
the upper section I find running north and south three 
parallel lines marked ‘‘Main line’’; what do they 
indicate ? 

A. Well, that is the power line that ran over the 
shed, over the snowshed. [87] 

@. And the three lines indicate what? 

A. Simply were drawn to indicate the three wires. 

@. Beginning at a point north, I find a point, and 
only one point marked ‘‘Pole,’’ what does that in- 
dicate ? 

A. That represents a power pole which is situated 
at that point, and from which a line ran out to the 
rock-breaker for power. 

Q. Were the three wires constituting the main line 
attached to that pole? me SUES, 

Q. Going south from the first pole mentioned, and 
passing over the snowshed, we come to another point 
marked ‘‘Pole,’’ the first point to the south so 
marked; what does that indicate? 

A. That indicates the first power pole to the south. 

@. Passing still farther south we come to a sec- 
ond point south of the sheds, marked ‘‘Pole,’’ what 
does that indicate? 

A. That is the second pole of the main power line 
poles. 

Q. Both poles being the poles vou have heretofore 
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referred to south of the snowsheds? 

A. South, yes. 

Q. What does the bottom section of this drawing 
represent ? A. That is simply a projection. 

Q. A projection of what? 

A. At a point where the line crosses the shed. 

Q. Of the main power line, as you have designated 
it, crossed the shed? A. Yes. 

Q. I find on here a point designated as ‘‘Snow- 
shed,’’ I am referring now to the lower drawing; 
what does that indicate? 

A. That is a section cut through the shed we have 
been speaking about. 

Q. At what point? 

A. Right beneath the power line. 

Q. And then a line drawn passing over the point 
marked ‘‘Snowshed,’’ what does that indicate? 

A. That indicates the power line. 

Q. And to what would be the south; I find first an 
upright solid line, and a nearly upright dotted line 
beside it, what does that indicate? 

A. The upright solid line is drawn to indicate the 
pole. 

Q. And the dotted line what? 

A. That is drawn to indicate the position of the 
pole leaning, just the leaning of the pole. [88] 

Q. Passing still farther to the south, I find another 
upright line with a dotted line beside it, nearly up- 
right, what does that indicate? 

A. They indicate the same condition as the other 
pole. 
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Q. That is, I understand by that, the solid line 
represents the pole in an upright position, and the 
dotted line the pole in a leaning position ? A. Yes, 

Q. Drawn from the pole last described, and from 
the top thereof, I find two lines, both being dotted, 
one of them straight and the other curved, what do 
fie yerepresent ? 

A. One would represent the taut line, guy-line, and 
the other would represent the loose guy-line. 

Q. Which you have heretofore described? 

he SEES 

(An adjournment is taken at this time until Tues- 
day, April 16th, 1912, at 10 o’clock A. M.) 

Tuesday, April 16th, 1912, 10 A. ME 

Mr. HEER.—At this time, if the Court please, I 
desire to ask for an order of publication of the depo- 
sition, I believe there is but one, on the part of the 
plaintiff in this case. 

Mr. MASSEY.—We have no objection. 

The COURT.—The order will be entered. 


H. B. BULMER, direct examination continued. 

Mr. HEER—(Q.) Mr. Bulmer, for what were the 
tracks in the shed you have described, used ? 

A. Used for tramming ore to the rock-breaker. 

Q. From where? 

A. From the mine, Chollar and Potosi mine. 

Q. Is that the mine that is entered by the tunnel 
described here as the ‘‘ Potosi Tunnel’’? 

ae, Mt iS, yes. 

Q. Where was the rock-breaker with reference to 
that tunnel and shed ? 
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A. The rock-breaker was in an easterly direction, 
and about 350 feet from there, about 300 feet from 
the shed, that is, from the point of accident. [89] 

@. From the shed; from which end of the shed? 

A. From the east end of the shed there. 

Q. That is, the end that appears to the north side 
of the map? 

A. To the right, about where the power line crosses, 

®. Now, Mr. Bulmer, without reference to the con- 
dition or position of the body when you reached there, 
I would like you to tell us its location with reference 
to the other objects shown on that map. Can you 
point it out by some marking you have upon that 
map? 

A. Why, there is a mark there,I have an arrow 
pointing to where the body lay. 

@. And how is that arrow marked? 

A. What do you mean? 

Q. What does the word ‘‘ Body”’ close to that arrow 
indicate ? 

A. That was simply to show where the body of 
‘Benner lay. 

Q. And the arrow points to where the body was at 
the time? eae 

Q. Was the body within or without that passage- 
way? A. Within the passageway. 

Q. Mr. Bulmer, how long prior to the date of Mr. 
Benner’s death had you been employed in or about 
that operation? 

A. I guess probably a couple of years. 

Q. Had you before that day observed the position 
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of that wire with reference to the top of the shed? 

A. Well, no, I never had. 

Q. You say when you arrived upon the scene the 
wire was touching the top of the shed; what, if any- 
thing, was done with reference to the wire after you 
arrived there, and while you were there? 

A. Why, the wire was lifted from the shed by the 
use of long plank. 

Q. By whom? 

A. Well, I don’t just remember who it was that did 
that; I think it was Woods, the foreman. 

Q. Do you know whether or not those poles were 
afterwards righted ? A. They: were righted, yes. 

Mr. MASSEY.—If the Court please, I move to 
strike the answer out because it is an occurrence sub- 
sequent. 

The COURT.—I will allow that answer to be 
stricken out. 

Mr. HEER.—Answer the question yes or no, Mr. 
Bulmer. Ay WY eS. 

@. How do you know it? [40] 

Mr. MASSEY.—I desire to move to strike that 
answer out, if your Honor please, because it is an 
occurrence after the accident, and is therefore in- 
competent. 

The COURT.—It don’t seem to me that is admis- 
sible. I will allow the motion. 

Mr. HEER.—(Q.) Mr. Bulmer, did you on the day 
of Mr. Benner’s death observe the roof of the pass- 
ageway at the point where the wire crossed over? 

A. I did. 
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Q. Did you see anything done to that portion of 
the roof on that day or the next day? 

Mr. MASSEY.—Now, if your Honor please, if 
there was anything done to that roof next day, I 
don’t see how it would be competent, either for the 
purpose of showing negligence on the part of the de- 
fendant, or for the purpose of showing the condition 
of the wire. 

Mr. HEER.—It is not intended for that purpose; 
it is a mere preliminary question. 

The COURT.—He can answer that yes or no. 

A. Yes. 

Mr. HEER.—(Q.) Mr. Bulmer, I show you a piece 
of corrugated iron, and will ask you if you know 
what that is? 

A. That was the piece we cut out of the roof, that 
the wire rested upon. 

Q. Roof of what? 

Mr. MASSEY.—I move to strike out the latter 
part of the answer on the ground it is not responsive 
to the question, because at the proper time I desire 
to interpose an objection to the introduction of the 
record, and don’t want it burdened with a statement 
of that kind at this time. 

The COURT.—That portion of the answer will be 
stricken out, simply because it is not responsive to 
the question. That is the only ground on which it 
is stricken out, for the purpose of making your ob- 
jection later. 

Mr. HEER.—May I ask what portion was stricken 
out, if the Court please? 
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The COURT.—Simply that the wire rested on it. 

Mr. HEER.—(Q.) What roof do you have refer- 
ence to? A. The snowshed roof. [41] 

Q. The snowshed about which you testified? 

A. Yes. 

Q. Where in that snowshed with reference to the 
wire which passed over the snowshed? 

A. Ata point directly under the power line. 

Q. When was that cut out of the roof? 

A. I believe the date is on there. August 21st, I 
believe it is; yes, on the 21st. 

Q. By whom was it cut out? 

A. I think the sheriff cut it out, or his deputy. 

Mr. MASSEY.—I don’t want to object. Was Mr. 
Bulmer present and saw him cut it out? 

WITNESS.—I was, yes. 

Mr. MASSEY.—I wanted to know that fact, you 
said you thought the sheriff cut it out. 

Mr. HEER.—(Q.) What was the sheriff’s name? 

A. Hendricks. 

@. Who else was present at that time? 

A. Deputy Sheriff Morgan. 

Q. Mr. Bulmer, what is the condition of that piece 
of iron now with reference to its condition at the 
time it was taken from the shed? 

A. Why, it seems to be just the same piece, if that 
is what you mean. 

Q. You have identified it as the same piece; I have 
asked you as to its condition now with reference to 
its condition then; is it in the same condition it was 
when it was cut out, or is it in a different condition? 
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A. It is the same condition, as far as I know. 

Q. I show you what appears to be a brighter 
streak along the ridge of that, and ask you if that was 
there at the time it was taken from the shed? 

A. It was, yes. 

Q. I show you a hole in the ridge, apparently 
burned through that iron, and ask you if that was 
there at the time the iron was taken from the roof? 

Mr. MASSEY.—I desire to object to the question, 
because it assumes a fact now in evidence, as a part 
of the question itself. 

The COURT.—I will strike that part of it out, the 
jury can decide when they look at it themselves, 
whether it looks as though it were burned or not; 
just simply ‘‘apparently burned.”’ 

Mr. MASSEY.—That is all I object to. 

Mr. HEER.—I think the question is complete, your 
Honor, as it stands. You may answer Mr. Bul- 
mer. A. Yes. 

Q. I don’t recall whether you have stated the date 
upon which this was [42] taken from the roof, 
Mr. Bulmer. 

The COURT.—He showed the date; the date is 
written on the iron itself. 

A. The date is written on the paster there. 

Mr. HEER.—(Q.) I believe you also testified that 
you saw the roof of the shed at that point on the day 
of the accident? A, I did, yes. 

Q. I will ask you if this piece of iron, or what the 
condition of this piece of iron is now with reference 
to the condition it was in on that day, I have refer- 
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ence to the day of the accident; I mean aside from 
its being cut from the balance of the shed. 

A. Just the same. 

Mr. HEER.—That is all. 

Cross-examination. 

Mr. MASSEY.—(Q.) My. Bulmer, you have been 
working for the Butters Company for more than two 
years, or about two years prior to the 18th day of 
August, 1909 ? 

A. I had been working for them for about four 
years. 

Q. About four years? A. Yes. 

Q. And during the entire time that you were work- 
ing for the company, you were working at the 
Chollar-Potosi Mine? A. No, siz: 

Q. What other places did you work for them? 

A. Well, I worked at the plant, at the mulling 
plant. 

Q. That is in Six Mile Canyon? 

A. Yes, sir. And I also did examination work for 
them. 

Q. Did examination work for them? A. Yes. 

@. In what capacity were you employed by the 
Butters plant on the 18th day of August, 1909, at the 
time of this accident? 

A. Well, I was doing their engineering work. 

Q. What character of engineering work? 

A. Well, I did their surveying, mapping, samp- 
ling, and all that work. 

Q. How long had you been employed in and about 
the Chollar mine, prior to the 18th of August, 1909? 


vs. A. S. Benner. 67 


(Testimony of H. B. Bulmer.) 

A. I think a couple of years. 

@. And when, if you know, Mr. Bulmer, was the 
so-called metallic snowshed constructed from the 
mouth of the tunnel to the east towards the rock- 
breaker? 

A. I could not specifically state what time. 

«). How long before the 18th of August, the date 
of the happening of the [48] accident to Mr. 
Benner? 

A. Well, it may have been a year or more, might 
not have been that long, I could not say. 

Q. You could not say? A. No. 

Q. How long had the rock-breaker that was situ- 
ated below the mouth of the snowshed leading to the 
tunnel been situated there? 

A. Why, it was placed there at the time Butters 
took the lease, that is probably about a year and a 
half before that time. 

. Before the accident? A. Yes. 

@. How long had you known of this system of 
power wires prior to the 18th of August, 1909, the 
time of the accident, passing northerly and southerly 
over the iron snowshed ? 

A. Well, I had seen that line there for years be- 
fore that time. 

@. Had seen it and knew of its existence for years 
prior to that time? A. Yes. 

Q. And when was the line constructed from the 
word ‘‘ Pole,’’ being the extreme north pole shown on 
your map, marked Exhibit No. 1, leading to the rock- 
breaker on the dump of the Chollay mine? 
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A. At the same time the rock-breaker was put in. 

Q. And how long had you known of the existence 
of the lines carrying electricity from that pole to the 
rock-breaker of the Butters plant? 

A. Why, at that same time. 

Q. How long before that had you known, during 
the same period? 

A. Well, I don’t understand what you mean, 
Judge. 

Q. I will withdraw that question and put it in an- 
other form. How long did you know of the existence 
of the wires which carried the electricity or current 
from the line passing over the snowshed to the But- 
ters rock-breaker? 

A. Well, I didn’t absolutely know what power was 
going through that line. 

Q. How long did you know it was going there, and 
had been there? A. Well, I didn’t know, no. 

Q. When did you first see that line of distribution 
there ? A. Which line, the rock-breaker line? 

Q. Yes, the rock-breaker line. [44] 

A. We placed the rock-breaker line there. 

Q. Who placed it there? 

A. The Butters Company. 

@. And the line leading from the rock-breaker 
tapped the line of the Truckee River General Elec- 
trie Company at a point near the pole on the extreme 
north part of your map? A. Yes, it did 

Q. And you knew that had been in existence there 
for how many years prior to the 18th of August, 
1909 ? 
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A. I don’t know how many years, might have been 
20 or 30. 

Q. I will ask you to state if the Butters Company 
plant was using the rock-breaker during August and 
July, 1909? A. They were, yes. 

Q. Nearly beneath the line leading north and 
south over the snowshed on the southerly side of the 
snowshed, you have marked the word ‘‘Door,’’ what 
kind of a door was there immediately beneath that 
line, how large a door? 

A. Why, just an ordinary door, like any ordinary 
size. 

@. Any ordinary size door? A. Yes. 

Q. And for what purpose was that door used in 
July and August, and prior to that time, in 1909, a 
the Butters Company or the employees? 

A. Well, that door I don’t believe was used at all. 

Q. Well, what was it there for; did you ever see it 
used? 

A. There was a toilet situated out on the dump, it 
might have been used for that purpose. 

@. I will ask you to state how many poles are 
shown on this map south of the snowshed, how many 
electric light poles? A. Two. 

Q. The first, on the extreme south side was how 
high? A. I don’t remember how high it was. 

Q. Did you measure it? A. I think we did. 

Q. Are you sure of it? 

A. I am quite sure of it, yes. 

Q. You don’t remember how high that pole was, 
the extreme southerly pole on the map shown here? 
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A. No, I don’t just remember how high it was. 

Q. I will ask vou to state, Mr. Bulmer, how high 
the pole nearest the snowshed on the south side 
thereof was at the time you made these measure- 
ments? A. How high it was? 

Q. Yes. 

A. I don’t remember how I placed them on that 
vertical projection there, 20 some odd feet, I think 
it was. [45] 

Q. You don’t remember? 

A. Not exactly, no. 

@. I will ask you to state, Mr. Bulmer, how high 
the pole, if you remember, was the first pole to the 
extrenie northerly side of the snowshed, at the time 
you arrived there? 

A. I don’t just remember its exact height. 

@. You don’t remember its exact height. I will 
ask you to state if the contour of the surface imme- 
diately beneath the line between the extreme north- 
erly pole and extreme southerly pole shown upon the 
map, was level or broken? A. It was broken. 

Q@. Which end of the line was higher, and what 
part of the line was higher, if any, than the other? 

A. Why, the middle pole, the first pole south of 
the shed was on higher ground. 

Q. The first pole south of the shed and the one 
nearest to the shed on the south? 

A. On the south, ves. 

Q. Was on higher ground than either the extreme 
southerly or extreme northerly pole? 

A. It was on the old dump, ves. 
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@. And there are only three poles shown on this 
map, on this line running north and south over the 
snowshed ? AL Wes. 

Q. Do you know whether, or have you any idea 
how much higher the ground was upon which that 
center pole was situated than the extreme northerly 
and southerly poles? 

A. Why that ground, that dump ground there, I 
think is about 8 or 9 feet higher than the north pole, 
than the base of the north pole. 

Q. I will ask you to state whether or not at the 
time you made these measurements, the wires ex- 
tending from the extreme north and southerly poles 
were practically level, or whether in any part of them 
the wires were higher above the ground than in other 
places? A. You mean before the— 

@. At the time you made your measurements ? 

A. Well, let me hear that question. (The Te- 
porter reads the question.) 

Q. I will simplify the question. Were the wires 
practically level at the time you made these meas- 
urements, between the two extreme poles shown 
upon this map? 

A. When we made those measurements? 

Q. Yes. 

A. Yes, I think the line had been straightened 
up; yes, it had been, I remember that now. [46] 

Q. Well, then, the wires were level? 

A. They were straightened. 

Q. And they were practically level? 

A. Probably. 
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Q@. Probably level? A. Yes. 

Q. And how far when they were straightened up, 
when you made the measurement, was the lowest 
wire above the crest of the snowshed ? 

A. When the line was straightened, they were 
about 3 feet. 

Q. Now let me ask you, Mr. Bulmer, there were 
three wires on that line, as I understand it? Is that 
correct? A. Yes, sir. 

Q. How were those wires situated relatively, upon 
that line? 

A. I don’t remember that, Judge, whether they 
were on a level, or whether one was higher than the 
other. 

@. Assuming that was the pole (illustrating on 
blackboard), and there is the yard-arm at the top of 
the pole, I will ask you if one of the wires passed in 
that direction, and another passed in that direction, 
and if a third passed in that direction, making a tri- 
angle? 

A. I think they did, but I could not swear posi- 
tively; [ have not looked at that line since that time. 

Q. Well, how were they before that time, you saw 
them frequently ? 

A. Well, I didn’t examine them closely. 

Q. You saw one wire there upon the roof, as I un- 
derstand it, the day of the accident? A. Yes, sir. 

Q. Now, which one of the wires was it that was 
upon the roof the day of the accident, on the 18th 
day of August, 1909? | 

A. I believe it was the west one. 
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Q). The west wire, and that would be the top of 
the map? Now, I will ask you to state where the 
east wire was that was upon the yard-arm, if it was 
so Situated at the time you were on top of the roof? 

A. There was no yard-arm on the roof. 

Q. There was no yard-arm on those poles? 

A. On the roof. 

@. I mean the vard-arm on the pole, I didn’t mean 
the roof. 

A. The wires were all right on the poles, they were 
on their insulators. 

Q. I will ask you to state if the east wire was 
slack, or whether it was taut. 

A. Why, I think all the wires at that time were a 
little slack. [47] 

Q. I am not asking you that. I move to strike 
that answer out. If you will just pay attention to 
my question, Mr. Bulmer, you will find out I am ask- 
ing you about a particular wire. J am asking you 
whether the east wire immediately over the roof on 
the yard-arm of the pole, leading from the yard-arm 
of the pole, was taut or slack. 

A. I do not remember. 

Q. You don’t remember? A. No. 

Q. Do you know how far above the crest of the 
roof the east wire was on the 18th day of August, 
1909? A. I don’t remember. 

Q. Do you know whether it was there at all or not 
on that occasion, Mr. Bulmer? 

A. I don’t remember. 

Q. Now, I will ask you, Mr. Bulmer, what the con- 
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dition of the highest wire passing from the pole over 
the crest of that roof was, whether it was taut or 
slack, directly over the roof, when you were up there 
on the 18th day of August, 1909? A. Which wire? 

Q. The highest wire leading from the pole, the 
highest of the three wires. 

A. Whether it was slack? 

Q. Whether it was slack or whether it was taut? 

A. It was slack. 

Q. And how far above the roof was it on that ocea- 
Sion? A. I don’t remember. 

Q. Did you see it there at all? 

A. I saw the wires there, yes. 

Q. And the only wire that you did see, that you 
have any recollection of as to its position at the pres- 
ent time, was the one that was resting upon the crest 
of the roof? 

A. Yes, that was the one that struck me particu- 
larly. 

Q. When was it you made these measurements for 
the survey ? 

A. I made those either the afternoon, I think it 
was the afternoon of the same day. 

@. You made your measurements then, upon which 
this map is based, as you believe now, upon the 
afternoon of the day upon which Benner met his 
death? 

A. Either that afternoon or the next morning. 

Q. Which was it, which is your best recollection? 

A. Well, I made some of them, some of the meas- 
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urements on the afternoon, and then I finished up 
the next morning. 

@. What time in the afternoon? 

A. Why, about 3 or 4 0’clock. [48] 

Q. And what time was it, did you testify, that Mr. 
Benner met his death there? Poeenout lt 

Q. What time after the death of Mr. Benner was 
it that you were on the crest of that roof on the 18th 
of August, 1909? 

A. Right after his death. 

®. Right after his death? A. Yes. 

@. When you made the measurements on the 
afternoon of August 18th, 1909, I will ask you to 
state what the condition of the three wires was lead- 
ing between these two poles, as to being taut or 
slack? A. Right after the death? 

q@. At the time you made the measurements in the 
afternoon of August 18th, 1909? 

A. Why, the measurements were made when the 
wire was—after it was straightened. 

Q. And what time was it straightened on August 
18th, 1909'? 

A. I believe it was straightened right after the 
accident. 

Q. And who straightened it right after the acci- 
dent? A. L could not swear positively. 

Q. How long after the accident was it before it was 
straightened? A. Maybe an hour or two. 

Q. Maybe an hour or two? Am Ves. 

Q. Mr. Bulmer, I will ask you what the condition 
of the wires was when you made the measurements 
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between the two poles to the south of the snowshed 
on the 18th of August, as to being taut or slack? 

A. After they were— 

Q. At the time you made the measurements; I am 
not talking about any other time. 

A. They were taut then. 

Q. I will ask you what the condition of the wires 
was to the north of the snowshed, when you were on 
the crest of the roof? A. On the crest of the roof? 
. Yes, that day, on the 18th of August, 1909. 

. Do you mean right after the accident? 

. At the time you were on the crest of the roof. 

. I was on the roof several times. 

. You were on the roof several times? 

Yes. 

. Well, at any one of the times you were on that 
roof on the 18th of August, tell me what the condi- 
tion of those wires was, the three wires [49] ex- 
tending northerly from the snowshed. 

A. Thave testified one wire was resting on the roof. 

@. Now, where were the other wires? 

A. Why, they were right near the roof, I didn’t 
measure how far above, but they were all loose. 

Q. They were all loose on that occasion ? 

A. Partly so; yes. 

(). And you did not measure any wire to ascertain 
where it was on that occasion when you went up 
there several times for the very purpose of examining 
the wires, did you? A. The first time, no. 

Q. Well, did you at any time? 

A. I did later, after the line was straightened up. 
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Q. I am speaking about before the line was 
straightened up, and after the accident happened? 

A. No, I didn’t measure then. 

Q. You never measured anything for the purpose 
of ascertaining anything at that time? A. No. 

Q. And any measurements you made were made 
subsequent to the time that the limes were straight- 
ened up on the 18th of August, 1909? 

A. They were made just after they were straight- 
ened up. 

Q. How far was the yard-arm on the extreme south 
pole above the surface of the eround ? 

. I don’t remember that. 

. You didn’t measure that? 

. I don’t remember it. 

Did you measure it? 

_ How far the yard-arm was above the ground? 
ies A. Yes, we did. 

. Have you the memorandum upon which you 
constructed this map, showing the measurements 
made? A. I had no reason to save it, no. 

Q. You have not got it? Ae NO, 

Q. And you don’t know what it was at that time ? 

A. No. 

Q. And you have no remembrance now of the dis- 
tance between the yard-arm and the surface of the 
ground at the time that measurement was made? 

A. We can get it off that projection there. 

Q. I will ask you to state, Mr. Bulmer, if on that 
occasion you measured to ascertain how far the far- 
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on the pole to the extreme south ? 

A NO, Iedidenon. 

Q. Did you measure for the purpose of ascertain- 
ing how far above the [50] ground the wires were 
on the extreme northerly pole, ‘or any one of them 
at that time? A. We measured the pole, ves. 

Q. I am asking if you measured to ascertain how 
high the wires were above the ground? 

A. Well, no. 

@. You did not make that kind of a measurement? 
Coming now to this map, you have marked here upon 
the vertical projection, so-called, two dotted lines 
leading from the top of the pole to the south, a dis- 
tance of nearly one of the squares marked upon the 
map, what do those dotted lines show ? 

A. They were simply put in there.to show the guy 
line. 

Q. Now, I will ask you to state when you saw the 
guy line on the dotted mark, on that day in the posi- 
tion indicated here upon this map? 

A. When I saw it? 

Q. Yes, when did you see it on the 18th of August, 
1909 2 A. I saw it shortly after the accident. 

Q. You saw it shortly after the accident? 

A. Yes, 

Q. And these measurements, and this map was 
built upon measurements made after it had been 
straightened, is that right? 

A. The guy line there, that was simply put in to 
show, it was not measured; that is just put in there 
to show how the guy line looked, that is all; that was 
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not put in on measurement. 

Q. And there was no measurement made by you 
and Gerrey at all showing the long dotted line as a 
_ representation of the guy line at the time you made 
this map? 

A. No, we didn’t make a measurement of the guy 
line at all. 

Q. You didn’t make a measurement of the guy line 
at all? A. No, sir. 

Q. I will ask you to state what the length of the 
guy line was as measured by you at the time the meas- 
urement was made for the purpose of making this 
map? 

A. I just testified I didn’t measure the guy line. 

Q. Didn’t measure it at either time? <A. No, sir. 

Q. In the afternoon when you made these measure- 
ments and you found these wires taut, how far were 
the wires above the crest of the roof? 

A. About three feet, I think they were 2 feet 9 
inches. 

Q. Do you refer to the lower or upper wires, about 
3 feet? A. That was the lower wire or wires. 

@. Well, do you know whether there were two 
wires there in the afternoon, [51] or one? 

. There were three wires. 

. I mean parallel, on the same plane? 

. Why, I think there were two. 

. You think there were two? 

. I don’t remember; this happened three years 
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the third wire. A. I don’t remember. 

Q. Did you measure it? A. Imay have. 

Q. Do you know whether you did or not? 

A. I think I did. 

Q. You think you did. And I will ask you, Mr. 
Bulmer, to state how you made the measurement of 
the pole upright upon the vertical projection of this 
map, showing the pole vertical, and the dotted lines 
showing the leaning of the pole, how you made that 
measurement in the afternoon of August 18th, 1909? 

A. Why, the electrician climbed the pole to get 
the measurement. 

@. The pole was erect at that time, was it not? 

By TEES 

Q. And you could not make any measurement at all 
for the purpose of ascertaining at that time what 
the leaning of the pole was? 

A. Why, no, we could not, we simply got the im- 
pression in the ground, that is all. 

Q. And did you measure in the ground to ascertain 
the depth that the pole was in the ground ? A. No. 

Q. You made no measurement whatever, except an 
impression there and that impression was still there 
after the pole had been straightened up and fixed up, 
was it? 

A. After it had been drawn back into place. 

Q. After it had been drawn back into place the 
hole was open? A. Yes. 

Q. No dirt had been thrown in there? A. No. 

Q. It was open so you could measure it, is that 
right? A. YES. 
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Q. And you did not measure down into the ground 
to ascertain the depth that the pole extended into the 
ground beneath the surface? A. How could you? 

@. It was open, as I understand you, was it not? 

A. Simply an impression of six inches. [52] 

Q. Do you know whether or not that impression 
had been made by that pole at the time you were 
there, before the measurement by somebody in try- 
ing to right it up after the accident happened? 

A. Well, I don’t understand what you mean. 

@. The only measurement you made was the im- 
pression in the ground at the surface of the ground 
where the pole had been straightened up? 

A. Yes, sir. 

@. How many times were you on the crest of that 
building on the day this accident happened ? 

A. Oh, might have been on there two or three or 
four times. 

Q. Mr. Bulmer, I didn’t ask how many times you 
might have been on, you might have been on there 
a dozen times; I asked you to state how many times 
approximately ? A. I was on twice anyhow. 

Q. You were on there twice anyhow. Who was 
with you the first time? A. I don’t remember. 

Q. Who was with you the second time? 

A. Let’s see, your question was on that same day, 
was it not? 

@. On that same day. A. I don’t remember. 

Q. And when were you upon the crest of that build- 
ing again after the day of the accident? 

A. When the crest was cut out for an exhibit. 


82 Truckee River General Electric Company 


(Testimony of H. B. Bulmer.) 

Q. Did you assist in cutting the crest out? 

A. I think I did. 

@. And who else assisted besides vourself? 

A. The sheriff and deputy sheriff. 

Q. I will ask you to state, Mr. Bulmer, how long 
the wire rested on the crest of that roof after the 
accident on the 18th day of August, 1909. 

A. I can’t testify to that absolutely. 

Q. You were a witness in this case before ? 

A. Yes, sir. 

Q. And testified 2 A. Yes, sir, 

Q. Testified to being on the roof. I will ask you 
to state if upon a former examination as a witness 
in this case, in response to a question you did not 
testify that the wire was resting upon the crest of 
the roof of the snowshed from 2% to 3 hours after 
the accident happened? 

A. I don’t know whether I did or not. 

Q. Well, at the present time, Mr. Bulmer, I will 
ask you if you have any [53] recollection as to 
whether or not, or how long the wire rested upon the 
crest of the roof after the accident on the 18th of 
August, 1909-2 

A. Well, it may have been that long. You must 
remember it is three years since this happened. 

Q. I understand that, Mr. Bulmer. 

A. I have not been rehearsing this. 

Q. Iam not charging you, that is the farthest thing 
from my mind in the world, to charge you or any 
other witness with doing anything of that hremevels Il 
am simply testing your knowledge of the facts as you 
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saw them. Now, have you any recollection how long 
it did rest there after the accident on the 18th of 
August, 1909:? 

A. Well, I think you ask me positively, I cannot 
swear positively; it may have been two hours, and 
may have been longer. 

Q. Now, Mr. Bulmer, if that was resting there two 
hours or three hours after the accident, I will ask 
you to state, if you know, whether the current was 
turned off of those wires during that period of time? 

A. I know it was turned off directly after the ac- 
cident, I know that. 

®. You know that? A. Yes, sir. 

@. And you know that the wire remained there 
upon the crest of that roof for two or three hours 
afterwards ? ee tininmi< 1G dide 

Q. You think it did. When did you last see those 
wires before the 18th of August, 1909? 

A. Why, I used to see them every day, but didn’t 
take any notice of them. 

Q. You saw the wires every day that you were 
there at work? ee AC SISTI. 

Q. And if there had been anything wrong with the 
wires, if they had been slack and dropping towards 
the roof, and you had noticed it, you would likely 
have remembered it, would you not? 

A. Why, yes, I think I would. 

Q. You think you would. I will ask you to state 
how frequently you saw the pole to the extreme 
southern end of your map before the 18th day of Au- 
gust, 1909? : | 
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A. Well, I could see the pole, it was in a kind of 
hollow, but never used to take much notice of any of 
them. 

Q. You could see the pole every day, couldn’t you? 

A. If you paid any attention to it you could. [54] 

Q. I will ask you to state, Mr. Bulmer, when you 
first observed in that pole the condition of leaning 
to the north that you have testified to? 

A. Well, I didn’t observe it, I didn’t take any no- 
tice of it till the time of the accident. 

Q. You didn’t take any notice of it until the 18th 
of August, 1909, and that was the day upon which the 
accident happened. Now, I will ask you to state, 
Mr. Bulmer, how frequently you saw the pole in the 
ground immediately south, the first pole immediately 
south of the snowshed, prior to the 18th of August, 
1909? A. Just simply from a distance, that is all. 

Q. I will ask you to state if at any time, either on 
the day of the accident, or any time prior thereto, 
that pole was anything at all out of a perpendicular 
or vertical position? 

A. Why, I didn’t notice it till after the accident. 

Q. Was it out of a vertical position at that time? 

A. Right after the accident it was leaning towards 
the north. 

Q. How much was it leaning towards the north? 

A. I didn’t measure it. 

Q. Did you testify before as to the position of the 
pole, Mr. Bulmer? A. I think so. 

Q. Did you testify on a former examination that 
the pole was out of a vertical position at all on the 
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day of the accident? A. I think I did. 

Q. And you did not measure that pole to ascertain 
how much it was out of a vertical position? 

A. Just measured the impression after it was 
righted. 

Q. You measured the impression of the pole after 
it was righted. Now, I will ask you to state what the 
position of the pole nearest to the snowshed to the 
north thereof was, as being out of a vertical or ina 
vertical position on the 18th day of August, 1909? 

A. That pole seemed to be vertical. 

Q. What kind of guy wires had it, any? 

A. It had good taut guy wires, I think in two di- 
rections. 

Q. What directions? 

A. I think it was a wire to the north and one to 
[55] the west. 

Q. One to the north and one to the west? 

A. I think; I don’t remember that exactly. 

Q. And when you went after the accident to the 
pole, to the extreme south, what was the condition of 
the guy wire that day immediately after the accident ? 

A. The guy wire was simply laying loose. 

Q. It was broken, was it? 

A. I could not say as to that; it was lying loose, 
that is all I remember. 

Q. That may mean one thing and may mean an- 
other thing; it was loose how? A. It was not taut. 

Q. It was not taut, but was it attached to any- 
thing i in the ground? A. I don’t believe it was. 

Q. I ask you what you observed about it, and what 
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your recollection is. 

A. My recollection is that it was not attached to 
anything. 

@. And when had you seen that guy wire before 
the 18th day of August, 1909? 

A. I hadn’t noticed it at all. 

@. You had not noticed it at all. And the guy 
wire, it was not broken at all, the end of it, one end 
was attached to the top of the pole, was it not? 

A. Wes. 

@. And the other end was you say lying loose on 
the ground ? A. Yes. 

Q. And your impression is now it was not attached 
to anything ? 

A. To the best of my recollection, it was not. 

@. Did you see any pipe there? 

A. No, I did not. 

Q. What kind of ground, or what was the situation 
there as to the ground when you went there? 

A. That ground is an old mill-site. 

@. Were there any pipes standing out of the 
ground there at that time? A. No. 

Q. And you never saw any at any other time there, 
did you? A. Not that I recollect. 

Q. Did you see any irons, or anything of that kind, 
in the ground there, or in the foundation of the mill ? 

A. Not that I recollect. 

Q. What kind of a foundation was it 2 

A. Why, it was—what, the mill foundation? [56] 

Q. Yes. 

A. It was not directly near that pole at all, 
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. How near was it? 

A. Might have been 100 feet, part of it. 

. And you didn’t see any pipe there? 

Where ? 

. Where the guy wire was? _—A.- No, I did not. 
. You saw nothing there? 

. No pipe that I remember. 

. No pipe that you remember. Who went there 
with you, Mr. Gerrey? A. Mr. Gerrey. 

Q. Did you see the pole straightened on the 18th 
of August, 1909? A. I did not, no. 

@. You don’t remember what hour they were 
straightened ? de OO, 

Q. But you do know that it was between 3 and 4 
o’clock that you made those measurements ? 

A. Jam quite positive of that, that I made part of 
the measurements. 

Q. What was the distance as measured by you be- 
tween the pole to the extreme south and the one near- 
est to the snowshed ? 

A. It is marked there. It is on the projection, 
down at the bottom of the map, I think it is. 

Q. It is marked 146 feet between those two poles, 
and from the pole nearest the snowshed to the south, 
to the snowshed is how many feet? Xo Ens 2G) 

Q. And from the snowshed to the pole to the 
north, is how many feet? A. 51 feet. 

Q. Mr. Bulmer, I will ask you to state if on that 
vertical projection the wires represented on the pole 
line between the poles immediately adjacent to the 
snowshed, are truly represented there as you meas- 
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ured them on that day? A. Yes, they are 

Q. The wires at that point then are as you meas- 
ured them between those points on the 18th day of 
August, 1909? 

A. Those are as the poles and wires were after they 
were righted. 

Q. After they were righted? A. Yes. 

Q. And at that time, Mr. Bulmer, I will ask you 
to state if the line representing the lower wire crossed 
the upper wire at a point immediately south of the 
snowsheds? A. I simply showed one wire. 

Q. Well, were there three wires there at that time, 
or only one wire? [57 | 

Mr. HEER.—I think you have made a mistake on 
the map, Judge Massey. 

Pee livere are three. 

Mr. MASSEY.—(Q.) What was their relative 
position at that time over the snowshed, at the time 
you made the measurement? 

A. They were clear of the snowshed. 

Q. I am speaking relatively to each other. 

A. I don’t remember. 

Q. Mr. Bulmer, who was this Mr. Gerrey that you 
speak of as having assisted you in making your meas- 
urements? 

A. He was the electrician for Charles Butters at 
the mine. 

Q. For the Charles Butters Company, Limited? 

A. Yes, sir. 

Q. Now, I will ask you, Mr. Bulmer, in going to 
and coming from work, where did men employed in 
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the Chollar Mine pass with reference to the wires 
passing over that shed? 

A. All west, that is towards the top of the map 
there. 

Q. And where was Virginia City, the business part 
and homes of Virginia City, with respect to the Chol- 
lar Mine? A. It was north and west. 

Q. Virginia City was north and west? 

A. Yes, sir. 

@. And the people in coming there passed up to 
the northeast? 

A. No, they would come along north, that is, at 
the top of the map. | 

Q. That is, they came along north at the top of the 
map? yeeey eS. 

. And they entered the— 

. They came along south, I should say. 

They came along south? 

. They came from the north to the south. 

. That is this direction then (indicates) ? 

Yes. 

. And they entered the snowshed at what point? 
. A point that is marked ‘‘Door”’ to the extreme 
west there. 

Q. I will ask you to state if the ground here was 
not higher than the ground to the east? 

A. Yes, it is. 

Q. Considerably higher? A. It is, yes. 

Q. There is nothing to obstruct the view from that 
point of either the wires or the poles? 

A. Well, right where the door enters there the 
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snowshed is about on a level, that is, about level, but 
the ground above is much higher. 

Q. Much higher, so there is no obstruction to see 
to the east in [58] all directions? A. No, 

Q. How many persons were employed in the Chol- 
lar Mine on or about the 18th of August, 1909? 

A. Well, I don’t remember, the foreman ean tell 
you that. 

Q. Who was the foreman? . 

A. Woods, Jim Woods. 

Q. Who was the manager or superintendent? 

A. 8. M. Stone. 

Mr. MASSEY.—TI believe that is all I desire to ask. 


Redirect Examination. 

Mr. HEER.—(Q.) I believe Judge Massey’s last 
question was where the men passed into the snow- 
sheds in going to and from the mine, and you said 
they went in at the door nearest to the west side of 
the map? A. Yes. 

Q. Did they also come out that door? 

A. Why, they did at quitting time, but not at lunch 
Tue: 

Q. Which way did they go out at lunch time? 

A. At lunch time they went out to that far door, 
and sat there in the sun. 

Q. What door do you refer to as the far door? 

A. The door there near the power line. 

Mr. MASSEY.—TI think he testified to that was 
the reason I did not ask him about it. 

Mr. HEER.—I am aware of that, Judge Massey. 
(Q.) The door you refer to is the door where? 
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A. The door east of the power line. I think it is 
marked. 

(). Nearest to the power line and east of it? 

A. Yes, sir. 

(). You testified that a branch line, apparently run- 
ning east from the north and south line, supplied 
power to the rock-breaker? A. Yes. 

Q. Is that correct ? A. Yes. 

Q. What did the main line continuing on north 
supply power to, if you know? 

A. Well, I would not say. 

Q. Do you know of anything that it supplied power 
to? A. Not absolutely. 

Q. Were there any other mines beyond that? 

A. Well, there isa mine there but it was shut down 
at that time. 

Q. You don’t know what? A. No. 

Mr. HEER.—That is all. [59] 


[Testimony of George P. Geyer, for Plaintiff. ] 
GEORGE P. GEYER, a witness called on behalf 
of plaintiff, having been sworn, testified as follows: 


Direct Examination by Mr. HEER. 
What is your full name? 
. Geonee Jas Gaye 
. How old are you? A. 33 years old. 
Where do you reside? A. Virginia City. 
. How long have you resided there? 
. Hour years. 
. What is your business, Mr. Geyer? 
. Miner. 
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Q. Did you know Clarence J. Benner in his life- 
time? A. Yes, sir. 

Q. Did you know of his death at the time of his 
death? ay, Yes, Sir’. 

(). Where were you at that time? 

A. I was with him. 

Q. Do you know where Mr. Benner was employed 
at that time? A. Yes, sir. 

Q. Where? A. Chollar Company. 

@. Where were you employed? 

A. Same company. 

Q. That is the Chollar Mine in Virginia City? 

Eee es, Sir. 

Q. Describe to the jury, Mr. Geyer, the entrance 
to the Chollar Mine as it was on the day of Mr. Ben- 
ner’s death. 

@. I would like to ask what you mean by the en- 
trance? 

Q. [mean the way of going into and out of the 
Chollar Mine. 

A. Well, there was two entrances, two tunnels. 

Q. Two tunnels? A. Yes, sir. 

The COURT.—Direct his attention to the particu- 
lar one you want him to describe. 

Mr. HEER.—I will, if your Honor please, I with- 
draw that question. (Q.) You have stated, I be- 
lieve, that you were employed at the Chollar Mine, 
by whom were you employed? 

A. By the Butters Company. 

Q. What time of day was it when Mr. Benner 
came to his death? 
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Mr. MASSEY .—That is not disputed between us; 
there is no controversy about that proposition. 

The COURT.—Well, he can fix the time if he 
wishes to. 

A. Mr. Benner was killed at about I think either 
10:50 or 10:55. 

Mr. HEER.—(Q.) How do you fix that time? 

A. We used to eat at 11 o’clock, and we came out 
that day, I guess 10 minutes before time; it takes us 
pretty nearly five minutes to walk out of the tunnel. 
[60] 

Q. To walk out of the tunnel? A. Yes. 

Q. When you came out of the tunnel where did 
you go? A. Went into the snowsheds. 

@. Was the snowshed connected with the tunnel? 

A. Yes, sir. 

Q. Will you describe that snowshed to the jury, 
please, tell them how it was constructed, and of 
what? 

A. Well, it was constructed—the mouth of the 
tunnel is constructed with a wood structure, and then 


—well, I should judge between 50 and 60 feet of 
wood. 


~ 


Q. That is measuring from the mouth of the tun- 
nel? 


A. Yes; and then it is constructed of corrugated 
iron from there to the rock-breaker. 
Q. From there to the rock-breaker ? A. Yes. 


Q. Describe the sides and roof of that tunnel. 
What kind of a roof was it? 


A. Well, a corrugated iron roof. 
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. What was the shape of the roof? 
. Well, the ordinary roof. 
. Did it slant one way or two ways? 
. No, it slanted two ways. 
. It was an ‘‘A”’ shape roof? 
ey shuipe. 
. And the sides you say were of corrugated iron 
also? A. Yes, sir. 

Q. Were they or were they not connected with the 
roof? 

A. They was connected with the roof, yes, sir. 

Q. What was within the snowshed, inside of the 
snowshed? 

A. Just the track running through, the car-track. 

Q. What kind of track? A. Steel track. 

Q. From where to where did that track run? 

A. From the chutes in the mine to the rock- 
breaker. 

Q. What was it used for? 

A. For transporting ores from the chutes to the 
rock-breaker. 

Q. From the chutes, what do you mean by the 
chutes? A. Ore-chutes. 

Q. Inside of the mine? A. Yes, sit. 

@. Do you know of an electric power wire that 
passed over that shed? me XY CS; Sir, 

Q. How many of them? 

A. I know of just the one. 

Q. One wire or one line? 

A. Three wires, three-phase. 

Q. Constituting one line? A. Yes, Sires Gi 


O>rOrore 


: us. A. S. Benner. 95 
(Testimony of George P. Geyer.) 

Q. Did you observe that line or those wires before 
the day of Mr. Benner’s death? A. I did not. 

@. Upon the date of his death? A. I did. 

@. Before or after his death? An Aitter, 

Q. How long after his death? 

A. I should judge about five minutes. 

Q. Did you observe the wire where it passed over 
the snowshed at that time? A. I did. 

@. What was the position of the wire, or any or 
all of the wires with reference to the top of the snow- 
shed at that time? 

A. There was one wire touching the snowshed. 

Q. Can you say which wire it was? 

A. It was the west wire. 

Q. How was that wire supported in carrying it 
over the snowsheds? A. By poles. 

Q. Did you examine the pole, or any of the poles 
supporting that wire at that time? A. No, siz. 

. Did you examine them after that time? 

. No, I did not. 

. Not at any time? A. No. 

. You made no examination of the poles? 

. No, I did not. 

. Mr. Geyer, had you ever observed that wire 
before the time of Mr. Benner’s death? 

A. I did not. 

Q. How long have you been employed in that 
mine, Mr. Geyer? 

A. About a little over two years, I believe. 

. Prior to the death of Mr. Benner? A. Yes. 

Q. In going into and coming out of that mine what 
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way did the men follow? 

A. Well, they always generally followed in single 
file. 
Q. That is not what I mean; how did they get in 
and how did they get out? 

A. Some miners went in generally in the upper 
tunnel, and the chute-men and the mule-train men 
went in the lower tunnel; and also some miners that 
worked on that same level went in that way too. 

Q. Have you seen the map, Mr. Geyer, which is 
upon the board before you? 

A. I did not, no, sir. 

@. Have you ever seen that map? A. No, sit 

Q. With which tunnel is the snowshed connected? 
[62] A. The lower tunnel. 

Q. How did the men working in the lower tunnel 
get into the mine, where did they go into it? 

A. Well, went into the mouth of the lower tunnel. 

Q. Came out of the lower tunnel? 

A. Went into the lower tunnel. 

Q. Is the snowshed connected directly with the 
lower tunnel? A. Yes. 

Q. Where did they go from there? 

A. When they left there went to the change-room. 

Q. And how did they get to the change-room? 

A. Had to go up over the hill, I don’t know what 
street they call it, there where the works are, black- 
smith-shop and assay office and change-room. 

Q. At what point did they enter the snowshed in 
going to work? 

A. It would be on the south point. 
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Q. At the southerly end of the snowshed? 
A. Of the snowshed, there is an entrance there, 
must be 25 or 30 feet from the end of that tunnel. 
. That is the southerly end? 
. Yes, sir, the south end of the tunnel. 
. What direction do the snowsheds run? 
. Hast and west. 
. Directly east and west? A. Yes, sir. 
. That is your recollection ? A. Yes, sir. 
. How did they leave the mine? 
. Leave the same way. 
. Do you know where the men ate their lunch 
generally there? A. Yessir 
Q. Where? A. In the snowsheds. 
(. In the snowsheds? A. Yes, sir. 
Q. Where, in what part of the snowsheds, corru- 
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gated iron or wooden part? 
A. In the corrugated iron part. 
Mr. HEER.—That is all. 
Cross-examination. 

Mr. MASSEY.—(Q.) Generally the men ate their 
lunches or dinner, as it might be, in the corrugated 
iron snowsheds ? A. Not all of the men, no, sir. 

Q. Well, where else did part of them eat? 

A. In the mine. [63] 

Q. Those were the men that were working in the 
stopes, were they not? A. Yes, sir. 

Q. But the men that were running the cars or 
operating, you speak about mules, such as_ that, 
trackmen and muckers, they came out into the snow- 
shed, is that right? 
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A. Just the chute-men, that is all that came out. 

Q. And they didn’t eat at any other place except 
in the snowsheds? A. That is all. 

@. You speak of two tunnels, the upper and lower 
tunnel? A. Yes, sir. 

Q. Which one of the tunnels was it that the snow- 
sheds covered ? A. The lower tunnel. 

Q. How far above the lower tunnel was the upper 
tunnel? 

A. Well, as near as I could think, I should not 
think it would be more than 25 feet. 

Q. About 25 feet? BN, SEES. Sill 

@. And the men who went into the upper tunnel 
through the snowsheds were employed how, what 
was their employment? 

A. Working on the chutes. 

@. And the men who went into the upper tunnel 
were the men engaged how? A. Mining. 

Q. Now, Mr. Geyer, I will ask you to state how 
long it was that you were working there before the 
18th of August, 1909, before this accident? 

A. How long I was working there ? 

Q. Yes. 

A. Pretty near a year, I believe, somewhere 
around there. 

Q. Constantly? A. Yes, sir. 

@. And in what capacity? 

A. Why, I had charge of the chutes there. 

Q@. You had charge of the chutes? Areas. 

(). And you took your lunch or dinner in the snow- 
sheds? A. Yes. 
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Q. What was Benner doing at that time, do you 
remember ? A. Yes, sir, he was running a car. 

Q. How long had he been running a car? 

A. Well, he was running a car there probably, off 
and on, he had been working pretty near the whole 
year running a car. 

Q. And he usually took his lunch at the same place 
you took yours, in the snowsheds? 

A. Yes, sir, he always ate with me. 

Q. Under the corrugated covering of the snow- 
sheds? A. Yes, sir. [64] 

Q. Mr. Geyer, you state that on the day of the 
accident, the 18th of August, 1909, you saw these 
wires over the snowsheds after the accident? 

A. I did. 

Q. How long after the accident? 

A. About five minutes. 

Q. And what was the condition now of the three 
wires constituting the line passing over this snow- 
shed? A. One was touching the roof. 

Q. That is the west wire? IN SECS. 

Q. And that was the wire nearest to the tunnel 
above? A. Yes, sir. 

Q. And there was another wire parallel with it on 
the same yard-arm, wasn’t there? 

. Right above it, yes. 

. No, right on the same yard-arm. 

. Well, I could not state that. 

. Well, did you see it? 

. Lseen the three wires, yes. 

_ I will ask you to state, calling your attention 
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to this rough draft here, I am not an artist, if there 
were not two wires one opposite the other, on the 
vard-arm? A. And one on top. 

Q. And one on top? A. Yes, sir. 

Q. Now it was the lower west wire that was rest- 
ing upon the roof, is that right? 

Ay Yeewsir, Tf think it was. 

Q. And where was the lower east wire when you 
were on top of that building? 

A. It was not touching the building. 

Q. Did you see it? A. Yes, sir. 

Q. How far above the building was it? 

A. Well, between 2 and 8 feet. 

Q. Now the top wire, Mr. Gever, how far was that 
above the building, the one that passed the single 
wire above the two lower wires? 

A. Probably that was 6 inches higher. 

Q. Possibly 6 inches higher? 

A. I believe so. 

Q. I will ask you to state if you ever noticed the 
top of the poles, to know whether or not the height 
of the top wire did not pass about 18 inches above 
the yard-arm carrying the lower wire, if you ever 
noticed that? Pemedid not. 

Q. You don’t know? A, MO. 

Mr. MASSEY.—That is all. [65] 

[Testimony of James G. Wood, for Plaintiff. ] 

JAMES G. WOOD, a witness called on behalf of 
plaintiff, having been sworn, testified as follows: 


Direct Examination by Mr. HEER. 
Q. State your name in full. 
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. James Gordon Wood. 

. Where do you reside? A. Virginia City. 

. How long have you resided there? 

. ‘Ever since about ’46. 

. What is your business? 

. Carpentering foreman. 

. Did you know Clarence J. Benner in his life- 
time? A. I did. 

Q. Did you know of his death at the time of his 
death ? Ay dedid. 

Q. Where were you employed at the time of his 
death? A. Foreman of the Chollar Mine. 

Q. By whom were you employed? 

A. Charles Butters Company. 

@. Do you know where Mr. Benner was em- 
ploved? A. At the mine. 

@. Were you at the mine on the day of Mr. Ben- 
ner’s death? A. I was. 

Q. Mr. Wood, do you know of the snowshed that 
is connected with the lower tunnel of the Chollar 
Mine? A. I do. 

Q. You may describe that tunnel to the jury, I 
mean with reference to its construction, how it is 
built and of what it is constructed. 

The COURT.—There is no dispute about that mat- 
ter. 

Mr. HEER.—None at all, simply to connect his 
testimony as we go along. 

The COURT.—It don’t seem to me it is necessary 
to go into it unless you have some point in the matter. 

Mr. HEER.—We will abandon that. 
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Q. Are you familiar also with the power-line 
which passed over that shed? 

A. Every dav that I was there at the mine trav- 
elled about the same course. 

Q. Did vou observe that power-line on the day of 
Mr. Benner’s death with reference to its position, or 
referring to its position with reference to the snow- 
shed, and the top of it? A. Yes, sir. 

Q. What was the position of the wire with refer- 
ence to the top of the snowshed? 

A. It was resting on it, very near resting on it, 
getting close. 

Q. What was the position of the wire immediately 
after Mr. Benner’s death? 

A. It was on the snowshed. [66] 

@. Had you observed those wires before the day 
of Mr. Benner’s death? A. We had. 

Q. Had you observed their position with reference 
to the snowshed ? A MOS 

Q. For how long a time. 

A. For several days, two or three days, won’t state 
exactly how many days. 

Mr. MASSEY.—Did you sav two or three days? 

A. A day or so. 

Mr. HEER.—(Q.) The first time you observed it, 
how far was the wire above the snowshed? 

A. Well, they kept coming down all the time. 

Mr. MASSEY.—I move to strike the answer out 
as not responsive to the question. 

The COURT.—Read the question. 

(The reporter reads the question.) 
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Mr. HEER.—We consent. 

The COURT.—Do you understand the question ? 

A. The first time? 

Q. The first time you saw it how far was it above 
the snowshed ? A. 8 or 4 inches. 

Mr. HEER.—(Q.) And when was that, as near as 
vou can tell us? 

A. That was a day or so before the accident oc- 
curred. 

@. When you next observed the wire, how far was 
it above the shed? 

A. It was on the shed the day of the accident, one 
wire. 

Q. Did you observe the poles by which that wire 
was supported, [ mean now on the day of the acci- 
dent? 

A. The guy-wire was broke and let the pole go over. 

Mr. MASSEY.—I move to strike the answer out 
as not responsive. 

The COURT.—Read the question. 

Mr. HEER.—I consent. 

(The Reporter reads the question.) 

The COURT.—Just answer yes or no. 

A. Well, yes. 

Mr. HEER.—(Q.) What was the position of the 
first pole south of the snowshed with reference to its 
being perpendicular or otherwise, at that time? 

A. It leaned a little to the north. 

Q. What was the position of the second pole to the 
south of the snowshed at that time with reference to 
being perpendicular or otherwise? 
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A. Leaning to the north. 

@. Did you observe any other wires than the guy 
wires and the power wires attached to the second pole 
to the south of the snowshed that day, any other wire 
attached to that pole, the second pole, except the guy 
wire? [67] 

A. The second pole, there was a guy wire cut or 
broke. 

Q. Then you did observe another wire attached to 
it? A. There was one, yes. 

Q. What part of the pole was that attached to? 

A. Top. 

Q. Was the other end attached to anything at all? 

A. No. 

Q. When was the first time that you observed that 
condition, I mean the fact that the wire was loosened ? 

A. The day of the accident. 

@. Before or after the accident? A. After. 

Q. How long after? A. Not very long after. 

Q. An hour or more? 

A. Might have been an hour. 

Q. Mr. Wood, do you know one W. W. Wright? 

A. I do. 

Q. Who was he? 

A. He was the man that we gave orders to, if we 
wanted anything done. 

Mr. MASSEY.—I move to strike the answer out 
as a mere conclusion of the witness. The question 
calls for a conclusion of the witness, and does not call 
for a statement of fact. 

The COURT.—The objection will be overruled. 
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You may have an objection. 

Mr. HEER.—(Q.) Orders with reference to what? 

A. Well, if we wanted any electrical work done, 
we used to notify him to do it. 

Q. Do you know by whom Mr. Wright was 
employed? A. By the Electric Company. 

Q. The Truckee River General Electric Company ? 

IN, WES 

Q. Did you ever have any conversation with Mr. 
Wright before the time of this accident? 

A. I did. 

Q. With reference to that wire? 

A. Well, I gave the electrician there orders to have 
the wire— | 

Q. Just answer the question yes or no. 

ae Taek 

Q. With Mr. Wright? 

A. No, with my electrician. 

Q. Did you have any conversation with Mr. 
Wright before the time of this accident with refer- 
ence to that wire? A. No. 

Q. You did not? A. No. [68] 

Cross-examination. 

Mr. MASSEY.—(Q.) You were the foreman of 
the mine, the Butters Company, Limited? 

A. Yes. 

Q. And had charge of the operation of the work 
there during the daytime? A. Yes. 

Q. On the 18th of August, 1909? A NOEL 

Q. And how long had you been working at the 
Chollar-Potosi Mine prior to that date? 
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A. A little over a year. 

Q@. In what capacity ? A. As foreman. 

Q. And you had known Clarence Benner all that 
time ? any OS: 

@. And your duties as foreman were what, Mr. 
Wood? 

A. To have charge of the workings of the mine. 

Q. And did that include the operation through the 
snowshed that you have testified about ? 

A. Through the snowshed ? 

. Yes. A. Through the snowshed, yes. 

Q. You had charge of the mine, and were running 
the cars through the snowsheds? AD Wee 

Q. And you had charge of the snowsheds? 

rey CS. 

@. And the track in the snowsheds? A. Sure, 

Q. And all the operations that were carried on 
there through the snowsheds you had charge of ? 

A. Inside, yes. 

Q. You didn’t have charge of the rock-breaker ? 

Ke SOS 

Q. You had charge of the rock-breaker ? 

A. Yes. 

(. And you knew that the rock-breaker was oper- 
ated by electrical current ? date dL falitdl, 

@. And you knew the current was carried through 
this line you have testified to, to the rock-breaker ? 

i. Mes. 

Q. Ma. Wood, you say you observed the wires pass- 
ing over the snowshed either a day or so before the 
accident ? A. Yes, they were above the shed. 
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Q. That is what I say, passing over it? 

A. Yes. 

Q. And at that time you say that the wire was only 
about three inches above the snowshed ? 

A. A day or so before the accident. 

@. Yes, that is what I say, a day or so before the 
accident. A. Yes. 

@. And had you cbserved before that how high 
the wires had been above the [69] snowshed? 

A. When we built the snowshed they were about 
2 foot 6, above the snowshed. 

Q. The lower wires? A. Yes, the lower wire. 

Q. Did you build the snowsheds? 

A. I did, I had them built. 

Q. How high was the snowshed from the crest of 
the shed to the track on the inside at a point immedi- 
ately beneath the power line? 

. From the floor up? 

. Yes, from the track, railroad track. 

. About 7 foot 4. 

. About 7 foot 4? 

. 7 foot 10, something like that. 

. That was the height from the snowshed to the 
crest at that time? A. On the inside, yes, 

Q. Do you know how high the poles were on each 
side of the snowshed above the crest, carrying these 
wires? 

A. I know about how high, the length of the poles. 

Q. The length of the poles above the ground? 

A. Above the wire, yes. The first pole is 25 foot 4. 

Q. Do you know what point on that first pole the 
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topmost wire was? 

A. The topmost wire, I do not. 

Q. Was it on the top of the pole? 

A. Somewheres about on the top of the pole. 

Q. Somewhere about the top of the pole. Can you 
tell the Court and jury how far below the top of the 
pole the two wires that were in the same parallel 
plane upon the vard-arm were? 

A. No, I could not, because I didn’t go up there to 
measure. 

Q. Have you any idea, having observed them dur- 
ing the construction, how high they were above the 
ground ? 

A. I know how high the first wire was above the 
ground; I measured it, 25 foot, 4, where it came off 
of the first pole. 

Q. Of the first pole in what direction, to the north 
or south? 

A. Where the electricity first comes off of the main 
line; that is the south pole. 

Q. That is over here (indicating on map, Exhibit 
No.1)? A. Yes. 

Q. Do you remember a pole that stood on the dump 
between that? [70] A. Yes, that is 19 foot, one. 

Q. From the ground to the yard-arm was 19 feet 
and one inch? A. From the ground to the wire. 

. What wire do you refer to? 

. The west wire. 

. The west wire? A. Yes. 

. That was 19 feet and one? 

. About 19 foot and one inch, when I measured it. 
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Q. And did you measure the pole, the first pole to 
the north of the snowsheds ? A. Yes. 

Q. How high was the first wire above the surface 
of the ground at that point? 

A. 22 foot, 3 inches. 

Q. 22 foot, 3 inches? A. Yes. 

@. And the snowshed to the crest, I understand, 
was 7 feet from the ground or track? <A. Yes. 

Q. Mr. Wood, when did you measure these three 
poles that you speak of ? 

A. About a month or so ago. 

Q. Are the same poles there that were there at the 
time you speak of ? A. Yes. 

@. At the time of the accident? A. Yes. 

Q. Are the ground conditions beneath the power 
line, and at the point where these poles are sitting, 
the same they were at the time the accident occurred ? 

A. No. 

Q. What difference is there in the ground condi- 
tions ? A. Pulled them back to place. 

Q. I am not speaking about pulling them back to 
place; I want to know whether the contour or surface 
of the ground is the same, or whether it is raised or 
lower in any place where the poles are? 

A. The ground is about actually the same. 

Q. That is what I want, not whether the poles had 
been pulled into place. A. About the same. 

Q. Now, I will ask you to state, Mr. Wood, what 
time in the day was it that you visited the first pole 
to the south after the accident on the 18th of August? 

A. The first day, what was the question? 
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Q. What time or hour of the day did you visit the 
first pole to the south of the snowsheds on the 18th 
of August, the day of the accident? [71] 

A. Sometime in the afternoon. 

Q. And at that same time you visited the pole, the 
second pole to the south? A. Yes. 

Q. And at that same day or at the same hour in 
the afternoon you visited the first pole to the north 
of the snowsheds? AS ies: 

@. You say you saw the wires on the day of the 
accident, the morning of the accident, before it hap- 
pened, was that correct? 

A. Not the morning of the accident; I said a day 
or two before, and the morning the accident happened 
TI noticed it. 

Q. After the accident did happen? 

A. Yes, after it did happen. 

@. Now, Mr. Wood, I will ask you to state how far 
above the crest of the snowshed was the west wire on 
the yard-arm, the lower wire? 

A. The west wire? 

Q. Yes. 

A. It was on the shed at the time of the accident. 

Q. And I will ask you to state if you observed the 
other two wires, the topmost wire and the east wire 
on the yard-arm? 

A. Well, not much; I noticed the east one was a 
few inches away from the shed. 

Q. And the topmost one, what was its condition? 

A. Well, I could: not state. 

Q. Was the topmost wire slack on that occasion? 
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A. About the same as the other wires were, accord- 
ingly. 

@. How many men were at work there that day? 

A. 40 or 50 men in the mine, maybe a few more. 

Q. Do you remember the day of the week on which 
that accident happened, Mr. Wood? 

A. No, I do not; on the 18th of the month. 

Q. It was the 18th of the month ? A. Yes. 

Q. Now, will you tell the Court whether it was the 
17th or the 16th of the month that you observed those 
wires? 

A. I could not tell; I could not tell whether it was 
the 16th or 17th, it was a few days before. 

Q. It was a day or two before? A. A few days. 

Q. Now, which was it, you stated a moment ago it 
was a day or two before, now you say a few days? 

A. I believe I said in the first place, did I not, a 
few days before the accident? 

Q. I am asking what you mean by a few days. 

A. Might have been one or might have been two or 
three. 

Q. Might have been one or might have been two or 
three ? A. Yes. [72] 

Q. Now, was it more than three days? 

A. It was two or three days, a few days ahead of 
the accident. 

Q. That is not an answer to my question. Was it 
more than three days? 

A. I am telling you it was just a few days before 
the accident. 

Q. What do you mean by a few days? 


112) Truckee River General Electric Company 


(Testimony of James G. Wood.) 

A. A few days we talk about— 

Q. I am not asking you what you talk about, I am 
asking you what you mean by a few days? 

A. Two or three days. 

@. Two or three days, that is your definition now 
of a few days? A. Yes. 

). When did vou first see the guy-wire on the sec- 
ond pole to the south of the shed? 

A. What was that? 

Q. When did you first see the guy-wire attached to 
the second pole south of the snowshed? 

A. It was hanging, it was only hanging there. 

@. I move to strike the answer out. I asked when 
he first saw it. 

The COURT.—That part of the answer may go 
out. Do you understand the question? Read the 
question. 

(The reporter reads the question. ) 

The COURT.—Just give the time. 

A. After the accident. 

Mr. MASSEHEY.—(Q.) Did you ever see that prior 
to the accident, ever see that guy wire prior to the 
accident ? A. Never inoticedmit 

@. Prior to the accident had you ever been as far 
south, or south to the point where the pole was located 
in the ground? 

A. Been all around it everywhere, all over the 
mine. 

Q. You never observed that guy wire until after 
the accident? AeNo: 

Q. And after the accident the guy wire was at- 


vs. A. S. Benner, 113 


(Testimony of James G. Wood.) 
tached how ? A. Fastened to an iron post. 

Q. An iron post in what? 

A. In the ground, a pipe. 

@. Was that pipe an old pipe that had been placed 
in the ground that day or did the evidence show it 
had been there a long time? 

A. It had been there before. 

@. You had seen it before? 

A. I don’t know whether I ever seen it before; I 
seen it after the accident. 

Q. What was its indication, that it was placed 
there that day or had been there before ? 

A. No, it was not placed there that day. 

Q. I will ask you to state how the other end of the 
guy wire was attached, to what was it attached, when 
you saw it after the accident? 

A. Just wrapped around the pole. 

Q. The top of the pole or bottom of the pole? 

A. Wrapped around the top. 

Q. Then the first and only time you ever saw that 
guy wire it was attached to the iron pipe in the 
ground, and the top of the pole which carried the 
wires, is that right? 

A. That was after the accident it was placed around 
[73] the pipe. 

@. Did you see it placed there? 

een On dick not. 

Q. I move to strike the answer out. You never 
saw it before that time or after that time, did you? 

A. The wire was on the post and pipe after the 
accident. 
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Q. Did you ever see the guy wire before that time? 

A. I could not say whether I saw the guy wire 
before that time or not. 

Q. That is what I am asking you about; you never 
saw it then, prior to the time you speak of, when it 
was wrapped around the top of the post and the iron 
pipe in the ground, is that correct? 

A. That is the pole that was pulled back. 

Q. Did you pull the pole back? A. I did not. 

@. Were you there when it was pulled back ? 

A. Was not. 

Q. Do you know what the condition of that guy 
wire was of your own knowledge before that pole 
was pulled back? A. It was running to the north. 

Q. The guy wire, I am not asking about the pole. 

Mr. HEER.—Do you understand the question? 

(The reporter reads the question. ) 

EASE INIO: 

(A recess is taken at this time until 1:30 P. M.) 


Afternoon Session. 

JAMES G. WOOD, ecross-examination continued: 

Mr. MASSEY.—What time of the day was it on 
the 18th of August when you visited the pole where 
the guy wire was to the south of the snowshed ? 

A. What time of the day? 

Q. Yes. A. In the afternoon. 

@. What time in the afternoon? 

A. I could not tell you, because I had so much work 
to attend to. 

@. Was it in the middle of the afternoon, late in 
the evening, or along towards dark? 
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A. Somewhere in the middle of the afternoon. 

Q. Between 2 and 4 o’clock, would you fix it? 

A. Somewheres thereabouts. 

Q. And between 2 and 4 o’clock when vou visited 
that guy wire it was wrapped around the iron pipe? 

A. It was not wrapped around the iron pipe at that 
time. 

@. When did you see it on that day that it was 
wrapped around the iron pipe? 

A. The day after the accident it was on the pipe. 

Q. I will ask vou to state if you recollect of hav- 
ing testified of having been there the day after the 
accident at all? A. Tf} was there’ 

Q. If you have testified to that effect during your 
testimony here to-day? [74] 

A. I don’t understand the question. 

Q. You don’t understand that question? 

ARNO: 

@. Then the time that you did see the guy wire 
wrapped around the iron pipe was the day after the 
accident ? 

A. Yes, that was the day it was straightened up. 

@. I am not asking you about the day it was 
straightened up; I am asking you if it was the day 
after the accident ? A. Yes. 

Q. And were you there on the day of the accident? 

A. I was. 

Q. Where was the guy wire at the time you were 
there the day of the accident? 

A. Fastened to the top of the pole. 

Q. Where else was it fastened? 
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A. 
Q. 


It wasn’t fastened. 
And you didn’t see it fastened at any other 


place on the day of the accident? 


POPOPObPObPOObOod 


. Only at the top of the pole. 

- And you didn’t see the iron pipe there that day? 
. Not that day of the accident. 

- You didn’t see the iron pipe there? ANG 


How was the iron pipe imbedded in the ground ? 


. In the ground, and one end sticking out. 


How long was it? 
Couldn’t see one end of the pipe. 


. Had the ground been disturbed there? 


No. 


. There was no disturbance of the ground at all? 
. Not around the pipe. 

. Or any place else near by? 

. There was a hole there where the ground was 


originally. 


Q. 


A hole there, where was that hole? 


A. Just some impressions in the ground, that is all. 


Q. 


You spoke of a hole, was it a hole dug in the 


ground or was it a natural depression in the ground? 


AN 


It was old filled, where the pipe was laying on. 


Mr. MASSEY.—I move to strike the answer out 
as not responsive to the question. 

The COURT.—It may go out. 

Mr. MASSEY.—(Q.) Was that hole a natural 
depression in the ground, or had it been dug there? 


IN 


Q. 
A. 


it had been dug there some time or other. 
Do you know when it was dug there? 
I could not tell. 
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(). Did you examine to ascertain? 

A. Did I examine the hole? 

Q. Yes. A. Oh, no. 

. You did not examine it? A. No. 

Q. What time were you there on the day after the 
accident ? 

A. Half-past six in the morning. 

@. At what time? 

A. I go to work at half-past six in the morning. 

Q. Well, was that the hour you were at this pole 
at the extreme south on the next day after the acci- 
dent ? A. No, it was not. 

Q. That is what I asked you, when you were at 
that pole the next day. 

The COURT.—He said half-past six. 

A. He asked me [75] what time I went to the 
mine on that day and I said half-past six in the morn- 
ing. 

Mr. MASSEY.—I am asking about the time you 
visited the pole where the guy wire was. 

A. Somewheres in the neighborhood of 9 o’clock. 

@. Who was with you? A. I was alone. 

Q. Who was with you the day before, or day of 
the accident, between 2 and 4 o’clock? 

A. The day of the accident? 

Oe cs. A. Well, there was quite a few around. 

Q. I have not asked you the number; I have asked 
you the name of some person, Mr. Wood. 

A. Mr. Stone might have been with me. 

Q. He might have been; well, do you know whether 
he was or not? 
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A. I could not say. 

Q.Well, now, can you name any person who was 
with you upon that occasion 2 A. I could not. 

Q. And it was not after 6 o’clock or late in the 
evening you were there on the 18th of August, 1909? 

eNO: 

Q. It was before that time? A. Wes 

Q. Between 2 and 4? A. Somewhere, 

@. And did you make any measurements on that 
occasion, Mr. Wood, of the poles? 

A. Not on that day. 

Q. Did you make any measurements at any other 
point along the line of the power line on that day? 

A. Not on that day. 

Q. Not on that day? A. No, sir. 

Q. Did you see Mr. Bulmer there that afternoon ? 

A. Mr. Bulmer went down there that afternoon. 

@. Did you see him there? 

A. I don’t know whether I did or not. 

Q. Was he there when you were there; was he 
there making any measurements at any time that 
day when you were there? 

A. Mr. Bulmer was down there. 

Q. I am asking if he was making any measure- 
ments while you were there 2 A. I could not say. 

Q. You could not say? A. No. 

Q. What was the size of that iron pipe you speak 
of that was imbedded there in the soil? 

A. I should judge about a 10-inch column ; I never 
measured it, about a 10-inch column. 

Q. 10-inch in diameter or circumference? 


vs. A. S. Benner. 119 


(‘Testimony of James G. Wood.) 

A. In diameter. 

Q. You are still employed by the Butters Com- 
pany? A. No, sir. 

Q. What is your present employment ? 

A. Working at the Chollar mine, carpentering. 

Q. For the Chollar Mining Company? 

A. For a leasing company. 

Q. What is the name of the company employing 
you? : 

A. Duval; Duval is the head of it, a man by the 
name of Duval. 

Q. Do you know the name of the company? 

A. No; Duval is leasing the Chollar and Potosi, I 
believe. 

Mr. MASSEY.—That is all. [76] 

[Testimony of D. P. Morgan, for Plaintiff. | 
D. P. MORGAN, a witness called on behalf of 


plaintiff, having been sworn, testified as follows: 
Direct Examination by Mr. HEER. 


Q. What is your full name, Mr. Morgan? 

A. Daniel P. Morgan. 

@. Where do you reside? A. In Virginia City. 

Q. What is your business? 

A. At the present time? 

Q. Yes. | 

A. Iam a carpenter at the Mexican Mill. 

Q. How long have you resided in Virginia City? 

A. Well, between Virginia and Gold Hill, 40 
years. 


Q. What was your business in the month of Au- 
gust, 1909? 
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A. I was Deputy Sheriff in Virginia City. 

Q. What county? A. Storey County. 

Q. Did you know Charles J. Benner during his 
lifetime ? A. Yes, sir. 

Q. Did you know of his death at the time of his 
death ? A. Yes, sir. 

Q. Or about that time? A. Yes, sir. 

Q. Mr. Morgan, are you acquainted with the cor- 
rugated iron snowshed that is connected with the 
Chollar Mine at Virginia City? A. Yes, sir. 

Q. Did you observe that: snowshed on the day of 
Mr. Benner’s death ? A. I did, yes, sir. 

Q. Did you observe a power line passing over that 
snowshed upon that day? BS SURG SIL. 

Q. How long after Mr. Benner’s death were you 
at that place? 

A. I was there within less than an hour. 

Q. What was the position of the power line with 
reference to its height above the snowshed at the 
time you observed it on that day? 

A. Well, there was one wire, I should judge about 
a little above the corrugated iron, I don’t know the 
distance, but it was clear of the corrugated iron. 

Q. How were the other wires?’ 

A. They were a little bit higher. 

Q. How was the first wire you have described held 
clear of the corrugated iron? 

A. It was held on the south side of the snowshed, 
as they call it, with a 2 by 12 plank, I should judge a 
2 by 12, I am not positive, but I know it was a plank, 
it supported the west wire. 
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Q. How far was that plank from the snowshed ? 

A. Very near the snowshed. 

Q. What do you mean by very near? 

A. Well, might even been resting against the snow- 
shed, I could not say exactly. 

Q. Did you make any examination of the snow- 
shed itself at that time ? A. I did, yes, sir. 

Q. What part of the snowshed ? 

A. Why, the ridge. [77] 

Q. What part of the ridge of the snowshed with 
reference to the wire? A. How is that? 

@. With reference to the wire, where on the snow- 
shed ridge? 

A. Directly under this wire that was hanging a 
few inches above the snowshed. 

Q. I show you a piece of corrugated iron, Mr. Mor- 
gan, and will ask you if you ever saw that before? 

A. Yes, sir. 

Q. You may state where you saw it. 

A. The first time I saw it is immediately after I 
went down to the snowshed and seen the body of this 
Mr. Benner laying outside, and I then went through 
the snowshed;; there is a ladder lying up against the 
snowshed, and I went up on that ladder, on top of the 
snowshed, and I seen where something had been 
wearing this ridge here, I then looked up onto the 
wire, and I see where she arced, and I had seen this 
are here, and I looked at the wire and seen where 
the insulation of the wire had been wore, and had 
areed at this point. 

Q. Just state, if you know, Mr. Morgan, what this 
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piece of iron is? A. What it is? 

Q. Yes. 

A, That is the piece of iron I seen up there on the 
ridge of the snowshed, and two or three days after- 
wards I and the Sheriff went down as witnesses to 
have that cut off from the snowshed. 

Q. Who cut off the piece of iron from the snow 
shed'? 

A. The carpenter working for the Butters Com- 
pany, he was the man that handled the shears. 

Q. Were you present ? A. I was, yes, sir. 

Q. Is that the piece of iron that was cut? 

A. Well, I put my signature on it; that is my sig- 
nature (indicating), and I am positive that is the 
Piecesor 1700. 

Q. In what condition is the piece of iron now with 
reference to the condition it was in when it was cut? 
What is the condition of it now with reference to its 
condition then? 

A. I don’t see any difference in it now and when 
we taken it off the building. 

Q. Was this bright streak along the crest of the 
iron at the time you saw it first? A. Yes, site 

Q@. And was that hole as it is now through the 
iron ? A. Yes, sir. 

Q. Who else was present at the time that piece of 
iron was cut from the snowshed? 

A. Well, there was the Sheriff, 

Q. What was his name? 

A. R. B. Hendricks. And Mr. Bulmer and this 
carpenter, if I ain’t mistaken I helped the carpenter 
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on the ridge to take that off, that is, kind of held the 
tin up for him to cut it with the shears. 

Mr. HEER.—That is all. [78] 


Cross-examination. 

Mr. MASSEY.—(Q.) What was the carpenter’s 
name ? 

A. I could not tell you his name, I don’t know his 
name. ; 

Q. Did you see him in the witness room a few min- 
utes ago? A. Did I see him? 

Q. Did you see the carpenter ? A. No. 

Q. What was his name? 

A. No, I didn’t see him; J have never seen the 
man since. 

@. You have never seen him since? 

A. Never seen the carpenter since, no, sir. 

Q. And he is the one that chopped that piece 
of iron off the corrugated roof? 

A. I am almost positive that he handled the 
shears, yes, Sir. 

@. And you only saw him on that one occasion, 
and have never seen him since? 

A. What I mean on that occasion; I had seen 
the man before; in fact, while I was coming from 
Reno I brought the man into town, that is, he was 
walking into Virginia; I picked him up and brought 
him in. 

Q. You never saw him before that time, did you? 

A. I say I brought him into Virginia. 

Q. When? 
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A. Why, it must have been months before that. 

Q. Did you see him in Vir ginia City between the 
time you brought him there and the time that he 
cut the corrugated iron off, between those Miao 
periods ? A. Yes. 

@. Have you seen him since, . No, sir. 

@. Never have seen him since? on No, sir. 

Q. Now, Mr. Morgan, you went there with the 
Sheriff on that day? 

A. That is the day we cut the iron. 

Q. Yes, that is what I am speaking of ? 

A. Yes. 

Q. What time in the day did you go there? 

A. Well, now, I could not state the time of the 
day, I don’t remember what time it was. 

Q. Do you remember what day it was? 

A. It was either the day or day after Mr. Benner 
had been killed. 

Q. Was the date put on by any person who was 
there at that time, on the piece of iron that was 
taken off ? A. I think the date was, Mes, clin 

Q. You think it was? A. Vesaeur 

Q. Do you remember who put the date on? 

A. No, that I could not say. 

Q. And this white streak on this iron was there, 
extending from practically near the lower end, clean 
up to the word ‘West’ on the opposite end? 

oe YS, sir, 

Q. That worn streak was there at the time you 
went there ? AL aeeesin'. 

@. And these holes, did you observe all those holes 
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in this iron at that time? A. No, sir. 

Q. You did not observe all the holes? 

A. That is, I didn’t take any [79] notice of 
those holes. 

Q. Didn’t take any notice of any hole except the 
particular one your attention was called' to, is that 
it? 

A. My attention was not called to it at all, I no- 
ticed that myself, and I see that the rubbing on that 
was the cause of— 

Q. Iam not asking you what was the cause, I am 
asking you what you noticed. 

A. I noticed where she arced, that is all I noticed. 

Q. You noticed where she arced? Alcs: 

Q. And you noticed the bright spot extended from 
one end of this piece of iron to the other? 

A. Yes, sir. 

Q. Did you examine the insulation on that wire? 

A. Yes, sir. 

q@. And how much of an are or how much of a punc- 
ture was there on the insulation of the wire at that 
time ? A. Why, where she arced was just a spot. 

Q. How big a spot? 

A. She had been wore black, I guess, on the wire. 

Q. I am asking you where it was punctured how 
big a spot it was. 

A. I didn’t have any rule. 

Q. You didn’t have any rule? 

A. No, sir, I didn’t have any rule. 

Q. Have you any idea from having examined it 
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without a rule, how much of a puncture there was in 
the insulation ? 

A. Where she arced there was just simply, if I re- 
member right, the spark of the are, but farther back, 
could see the insulation worn off, but not through to 
the copper. 

Q. Further back where? 

A. From the place where the puncture was, maybe 
just a little bit; you see the snowshed ran at an angle 
like this, and this wire came across at an angle like 
this (illustrating), I don’t think there was over a 
foot of the insulation worn off, that is, not worn off 
clear of the wire, but where she had arced, of course 
the insulation was wore off clear from this are. 

Q. Then the insulation was not worn on that wire 
into the wire, except at the place where the puncture 
was? A. To the best of my recollection. 

Q. And there was insulation upon that wire from 
that puncture both ways, as far as you examined it? 

A. Oh, the insulation was what we call the old 
style insulation. 

Q. I am not asking you what you call it, I am 
asking you if there was not insulation on that wire 
from the puncture in both directions where you ex- 
amined it? 

A. There was spots maybe farther back. 

Q. I am not asking you whether there were spots 
farther back; did you see any puncture in that wire 
at any other place than the particular place you have 
mentioned ? A. I didn’t notice it. 

Q. You didn’t notice it? 
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A. I didn’t notice it. [80] 

@. I will ask you to state what the insulation was 
composed of, whether iron or cloth, or what? 

A. I could not exactly say, the insulation was old- 
fashioned insulation, after being exposed to the air 
for a few years, she wears off in certain spots. 

Q. I am asking you whether it was hard or soft, 
or what? 

A. I never felt of it because the juice was on. 

Q. You never felt of it because the juice was on? 

A. No, sir. 

Q. And the juice was on when you were there then 
on the day of the accident? 

A. Yes, sir. That is, I say the juice was on, I 
supposed it was, I never touched it at all to find out, 
I don’t know. 

Q. What time of the day on the 18th were you 
there? 

Q. What is the 18th, the day he was killed? 

@. The day he was killed. 

A. I judge just about dinner time, between 11 and 
12. 

Q. And what time of the day were you there on 
the 21st at the time the corrugated iron was taken 
from the roof there, the roof of the snowshed? 

A. I don’t remember, I don’t remember what hour 
of the day it was. 

Q. Were you on the roof on the 18th, immediately 
after you got there? A. Yées, sir. 

Q. And did you have hold of the wire on that oc- 
casion ? 
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A. No, sir, I never touched the wire at all. 

Q. At that time I will ask you to state if the wire 
was not supported by a plank from the ground? 

A. On the 18th? 

Q. Yes. A. [am satisfied it was. 

Q. And how was it on the 21st when you were 
there ? 

A. Well, now, I could not tell you, I don’t know 
whether I noticed the plank on the 21st or not; I 
know the wire was above the roof on the 21st; that 
is it was high enough for us to get in carefully and 
cut that iron or ridge off. 

@. And did you observe more than one wire on the 
18th when you were on the roof there? 

A. I observed the three wires, yes, sir. 

Q. Now, how high above the roof was the highest 
wire at that time? 

A. I didn’t take particular notice of the highest 
wire. 

Q. You didn’t take particular notice? 

A. No, it was clear of the snowshed altogether. 

Q. I will ask you to state how the wires were ar- 
ranged with relation to each other at that time? 

A. Well, there was the three wires crossing the 
ridge; there was the center wire say, and at least two 
feet or more above, the two side wires, and the side 
wire was the low wire, that is, the west [81] wire. 

@. The west wire was the low wire? 

A. Was the lowest wire. 

Q. And it was raised above the roof by means of 
the prop in the shape of a 2 by 12 plank? 
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A. J think it was a 2 by 12, yes, sir. 

Q. How far was the east wire that you observed 
above the roof at that time? 

A. That was a little higher than the west wire. 

@. And notwithstanding the plank ? 

A. That didn’t have no brace on the east wire. 

Q. You mean there was no plank supporting the 
east wire? A. I didn’t notice any plank. 

Q. And there was a plank supporting the west 
wire, and at that time the plank supporting the east 
wire was higher than the west, as I understand? 

A. It was clear of the ridge, yes, sir. 

@. You say the plank supporting it was very near 
the snowshed and might have been resting against 
the snowshed; did you observe sufficiently close at 
that time to ascertain the length of the plank that 
was supporting the west wire, immediately after the 
accident ? 

A. Well, I tell you what I think, I observed that 
the plank was above the ridge high enough above 
the ridge, that is above the ridge enough to raise that 
wire. 

Q. You testify that the plank was long enough to 
raise the wire from the crest of the ridge? 

A. Yes, sir. 
~ Q. Now, did you observe how long the plank was? 

A. No, I could not tell you exactly. 

Q. You have no impression as to that fact at all? 

A. No, sir, not to that fact. 

Q. You never saw the crest of that building before 
the 18th of August? 
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A. Never was on the roof, no, sir. 

Q. Never was on the roof there? A. Noy cre 

@. And you were never on any part of that roof, 
other than the part that you visited at the time of 
the accident, either before or after the accident? 

A. No, sir. 

Q. You are not an electrician, Mr. Morgan? 

A. I have done some work, yes, sir. 

Q. Done some work in electricity ? A. Yeu 

Q. I will ask you again if you are familiar with 
the insulation used upon wires of that kind for the 
purpose those wires were used at the time? 

A. To a certain extent, yes, sir. 

Q. I will ask you to state if that insulation was 
metallic, or something soft and not metallic? 

A. Well, when the wires were first put up I have 
seen the effects of it, it is soft. 

Q. I am speaking about the particular wire you 
visited that [82] day. 

A. It was soft, but it had become hard, I should 
judge, looking at it. I have taken down lots of that 
wire, and it is very hard after a few years’ exposure. 

Q. I am asking you about the particular wire 
there, and not that that you took down, unless you 
took that down. I am asking you to state if the in- 
sulation on that wire was metallic, or did it more re- 
semble a cloth with some stuff mixed with it? 

A. I could not tell you about that. 

Q. And the only puncture you saw was the pune- 
ture at the particular point you have indicated, ex- 
posing the wire? A. Yes. 
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Q. And the wire was not exposed at any other 
place or any other point? 

A. I didn’t look back, I didn’t see any. I just 
looked at that one spot across the snowshed. 

Q@. And that one spot was less than a silver dime 
in size? 

A. It is three years ago, a long time to look back, 
I could not say. 

Q. You would not say it was larger than that? 

A. To the best of my recollection it was a small 
arc, I should judge an are something like on the 
Pee eaiherc. 

Q. A small exposure on the wire? AS Yes: 

@. And there was no other exposure that you saw 
on that occasion ? A. No. 

Mr. MASSEY.—That is all. 


Redirect Examination. 

Mr. HEER.—(Q.) You have used the term are in 
referring both to the piece of iron and the wire; will 
you explain what you mean by that term? 

A. Well, a live wire if she comes in contact with 
the ground, she arcs; she’ll burn the minute she 
comes in contact with the ground; the minute it 
makes a ground, it ares. 

Q. I mean specifically the term are as applied to 
this wire and piece of iron. 

A. The minute she touched the snowshed, she 
might not have grounded until a certain time, some- 
thing caused her to ground, might not have grounded 
on the snowshed when she first touched it, but the 
minute she made a ground, why she arced; the snow- 
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shed might be clear of the ground altogether, and 
she’d not arc, but the minute something touched the 
snowshed that made a ground, she’d arc right there. 

Q. That is what I want to get at. You have told 
us when it arced, that is to say when something con- 
nected with the ground, that it might arc; now tell 
us what you mean by arcing, when you say it arced, 
what do you mean? 

A. By a live wire coming in contact with the 
ground, it must come in [83] contact with some- 
thing that is a conductor, not a non-conductor but a 
conductor, if it was in contact, laying on wood, dry 
wood, she’d not arc, but the minute that became wet 
and she touched the ground, made a ground of it, 
she’d are. 

Q. That is, when the live wire became connected 
with something a conductor with the ground? 

A. Yes, with the ground. 

The COURT.—(Q.) What did this come in con- 
tact with to arc? 

A. Well, I had seen this man’s shoe laying there, 
and the shoe was burnt across here ( showing), judg- 
ing from where we took off the side of the building, 
aud smelling the flesh— 

Q. What came in contact there which caused the 
wire to arc? 

A. If a man put his foot against that “T” vail 
and the rail connected with the ground; it would be 
all right if he didn’t touch that ‘‘T”’ rail, the track 
‘rail, he could lean up against that building, but the 
minute he was against the building, and the wire was 
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on the ridge, and he touched that ‘‘T”’ rail, it burnt 
off the toe there, that made a ground, made what we 
eall a ground. 

Mr. HEER.—(Q.) Mr. Morgan, speaking of the 
angle at which this wire crossed the shed, you illus- 
trated with your fingers, can you in words tell us 
what that angle was? - 

A. The snowsheds ran east, a little north of east, 
almost east, and the wires ran at an angle of more 
than 45 degrees, ran more northerly, almost directly 
north. 

Q. I call your attention, Mr. Morgan, to a blue- 
print upon the board, being Plaintiff’s Exhibit No. 
1, and to a line marked ‘‘ Main line,”’ running from 
right to left, and to another line marked ‘‘Snow- 
shed,’’ running from the top toward the right side 
of that blue-print, and to the angle which they 
formed, and I will ask you how that angle compares 
with the angle at which the wires crossed the snow- 
sheds? 

A. This is the main line (indicating) ? 

@. Is the main line so marked? 

A. If that map was turned a little more, this 1s 
the snowshed, as I say it is running east a little 
north, and the line was running north, that is almost 
the angle, about at an angle of 45, more than 45; the 
line crossed the snowshed, it looked to me not di- 
rectly straight across, but a little bit of an angle, 
[84] just a slight angle. 

Mr. HEER.—I offer, if the Court please, the piece 
of corrugated iron, and ask that it be marked Plain- 
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Mr. MASSEY.—We do not object, if your Honor 
please. 

The COURT.—It will be admitted then. 


Recross-examination. 

Mr. MASSEY.—(Q.) Did you make any measure- 
ments to ascertain at what angle the main power 
line crossed the snowshed at any time? 

A. Just judging from— 

Q. Task you if you ever made any measurements? 

A. Not exactly, no. 

Q. And you don’t know what the angle was, as a 
matter of fact ? 

A. I know it was less than 20 degrees, and I know 
at least 40 or more. 

Q. It was less than 20 or more than 40, is that 
right? A. I did not say less than 20. 

Mr. BROWN.—You said less than 20. 

A. I said it was more than 20 degrees; I know it 
was not less than 20 degrees; at least more than 20 
degrees, and almost, I am satisfied almost 45, or 
more. 

Mr. MASSEY.—(Q.) Then you can come within 
Yf of the circle, from what you saw there, estimating 
the angle upon which that passed over the snowshed? 

A. Pretty close to it, yes, sir. 

@. Aud that is as close as you can come, 25 per 
cent of it? MN, CRS, 

Q. Now, Mr. Morgan, I will ask you to state if an 
are 1s not the point on the wire where the electricity 
escapes? A. When she touches the ground. 
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@. When she touches the ground or anything that 
is grounded? 

A. Or anything that is grounded. 

Q. It don’t have to touch the ground? 

A. The wire don’t have to touch the ground, if it 
comes in contact with something that is grounded. 

@. And could you tell from an examination of that 
wire that day when that puncture was burned into 
the insulation, whether that day, or a week or two 
weeks before that? 

A. I could not tell that, no, sir. 

Q. Do you know whether that puncture in the 
wire, and the puncture in that, was made that day 
or two weeks or four weeks before that day? 

A. I could not swear to that. 

Q. And the only puncture that you found, and the 
only burning you found on the wire, was the puncture 
at the point you have indicated, which was a small 
puncture, and you cannot tell when that was made? 

A. I could not state, no. 

Q. Did you examine that snowshed to find out 
whether there was any metal leading from the top 
[85] of the crest down to the ground, any iron? 

A. No, sir. 

Q. Do you know whether the corrugated iron ex- 
tended all the way to the ground from the crest in 
connection with that ground at any point along that 
snowshed? 

A. I could not say, I didn’t examine it. 

Q. And you don’t know what caused the puncture 
of the insulation that was burned on the wire imme- 
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diately over the crest? 

A. I didn’t see the cause; I didn’t see the are, if 
I had seen the are, I would know the cause. 

@. And you don’t know when it was made? 

AN Oy SIF, 

Q. If it had been a new puncture made that day, 
are you electrician enough to have ascertained that 
fact? 

A. Well, I know it was that day, that is, I went 
down, I smelled the burning piece of tin, and I knew 
there was an arc there, and the burn, I could tell 
that. 

@. I am not asking you that. I ask to have the 
answer stricken out. 

The COURT.—Strike the answer out and read the 
question. 

(The reporter reads the question. ) 

@. Answer the question yes or no. 

A. Not on the ridge, I could not tell whether that 
puncture was made that day or not. 

Q. Could you tell from the examination of the 
puncture in the insulation, if you had examined it, 
whether it had been made that day, or sometime 
prior to that day? 

A. I might have if I got close to the w ire, I could 
have smelled the insulation bur ning a little bit. 

. You did not smell it that day ? 

. I did not smell the insulation, 

. And did you try to smell it that day? 
. No. 


. And did not examine it for the purpose of as- 
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certaining whether it was made that day or not? 

A. No, I did not go near the wire. 

Mr. MASSEY.—That is all. 

Mr. HEER.—I now offer in evidence the deposi- 
tion of E. C. Gerrey, taken on behalf of the plaintiff. 

Mr. MASSEY.—I believe, under the practice, the 
deposition will have to be read in evidence, and we 
have the right to interpose our objections when the 
questions and answers are read. 

The COURT.—You may proceed. 

(Mr. Mashburn, on behalf of the plaintiff, reads 
the direct examination of the deposition of E. C. 
Gerrey to the jury, and the following objections are 
renewed:) 

‘*Q. Do you know what the condition of that line 
was at the snowshed on the date of [86] Benner’s 
death ? 

A. Well, there was a wire on the roof, I know that. 

Mr. HAWKINS.—I move to strike the answer be- 
cause not responsive to the question.”’ 

Mr. HAWKINS.—I want to renew that motion at 
this time, if the Court please, in the record. 

The COURT.—That may go out. 

‘“Q. Now, Mr. Gerrey, if the wire were not slack 
by taut, how high would it be above that snowshed 
at that time? 

A. I do not remember how far it was. 

Q. Well, as nearly as you can tell. 

A. Well, I can’t answer that without knowing. 
Well, I should judge a few feet. 

Mr. HAWKINS.—Strike the answer as not be- 
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ing responsive to the question and being imagination 
of the witness and not any definite answer.”’ 

Mr. HAWIINS.—He says, ‘‘I can’t answer that 
without knowing,’’ and then he says, ‘‘ Well, I should 
judge.”’ 

The COURT.—I will allow the answer to stand. 

‘“. What effect did the leaning of that pole have 
upon the wire passing over the snowshed? 

Mr. HAWKINS.—Objected to as incompetent, 
calling for conclusion of witness which is a matter 
that the jury may determine from the facts as well 
as the witness can draw a conclusion. It is ineom- 
petent.”’ 

Mr. HAWKINS.—Renew the objection, if the 
Court please. 

The COURT.—I don’t think it makes mueh differ- 
ence. That can goout. I don’t want that to be con- 
sidered a precedent. The question is what would be 
the effect on the two poles on which the wire was 
suspended if they leaned together? 

‘*. Myr. Gerrey, do you know whether or not that 
guy wire was ever replaced upon that bolt? 

A. It was. 

Q. When? <A. On the evening of the aecident. 

@. Do you know who replaced it? 

Mr. HAWKINS.—I object to the question as being 
incompetent, calling for matters that transpired 
after the accident and not being part of the res 
gestae, and not in any way connected with the inei- 
dent and in no way binding upon the defendant com- 
pany.”’ 
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Mr. MASSEY.—We renew the objection, if the 
Court please. 

Mr. HEER.—We do not insist upon the question. 

The COURT.—You do not resist it? 

Mr. HEER.—No. 

(Mia. Hawkins, on behalf of the defendant, reads 
the cross-examination of the deposition of E. C. Ger- 
rey, and the following objections are renewed:) 

‘*@. From your observation of that wire over the 
snowshed did you or not regard it as a matter that 
needed immediate attention as being a very [87] 
dangerous matter or not?”’ 

Mr. HEER.—I object. Incompetent, irrelevant 
and immaterial. Calling for the conclusion of the 
witness and not cross-examination concerning any- 
thing inquired into in chief. 

Mr. BROWN.—We insist on the objection. 

The COURT.—I shall sustain the objection. You 
may have an exception. 

Mr. MASSEY.—If your Honor please, we desire 
to take an exception to the ruling of the Court for 
the reason that the answer sought to be elicited by 
the question is within the issues of the case, and it 
goes to the matter of the degree of negligence as 
shown by the testimony of the witness who is being 
examined, upon the question of notice to the com- 
pany at the time of the alleged negligence, if any, 
existed. And also, if the Court please, it goes di- 
rectly to the question as to whether or not the com- 
pany was guilty of that degree of negligence that 
counsel has insisted, and was seeking to prove by the 
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evidence of the witness who was then being exam- 
ined, and it appearing that the witness himself was 
competent to testify as to the conclusion involved, 
being an electrician, and the electrician of the But- 
ters Company, the conclusion of the witness, or the 
opinion of the witness was material upon that ground 
of competency. 

“Q. Do you know whether or not the foundation 
of the old mill site near this guy-wire was blasted 
out, or turned down? 

Mr. HEER.—I object to the question as incompe- 
tent, irrelevant and immaterial, and being improper 
eross-examination, as it touches no subject inquired 
into in the examination in chief.”’ 

Mr. HEER.—TI insist upon the objection. 

The COURT.—I don’t think it is very material 
anyway; I will let that in. 


[Testimony of Sidney M. Stone, for Plaintiff. | 


SIDNEY M. STONE, a witness called on behalf 
of plaintiff, having been sworn, testified as follows: 
Direct Examination by Mr. HEER. 
. State your full name, Mr. Stone. 
. Sidney Marvin Stone. 
. Where do you reside? 
. San Francisco, California. 
. Where did you reside in August, 1909? 
. Virginia City, Nevada. 
. For how long prior to that time had you resided 
in Virginia City? A. A little over three years. 
Q. What was your business in August, 1909? 
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A. Manager of Charles Butters Company, Lim- 
ved. 

Q. How long before that time had you occupied 
that [88] position? A. About three years. 

Q. Did you know Clarence J. Benner in his life- 
time? A. I did. 

Q. Have you recollection of his death? 

A. I have. 

Q. Were you at the Chollar Mine upon the day of 
Mr. Benner’s death? We iL Kes, 

Q. Did your business take you there? 

Beet dice 

@. Were you there on the days preceding his 
death? A. Yes. 

Q. That is, I mean was that within your employ- 
ment? A. Yes. 

@. Did you on the day of Mr. Benner’s death ob- 
serve the power line passing over the snowshed con- 
necting with the Chollar Mine? Ae iedid. 

. Was that before or after his death on that day? 
. After. 

. How long after his death? 

. I could not say just exactly how long after. 

. Can you fix the time of day? 

. I think it was somewhere between 11 and 12. 
. What was the position of the wire with refer- 
ence to the top of the snowshed at that time? 

A. One wire was on the snowshed. 

Q. Did you at that time observe the position of 
the pole south of the snowshed with reference to its 
being erect, or otherwise, the first pole south of the 
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snowshed? A. Yes, I did. 

Q. What was its position? 

A. It was inclined towards the snowshed. 

Q. Did you at the same time observe the second 
pole south of the snowshed? A. Yes. 

Q. What was its position with reference to being 
erect, or otherwise? 

A. That was inclined a little bit to the north. 

@. Were there any other wires attached to the 
second pole south of the snowshed at that time, ex- 
cept the power line? A. I don’t remember. 

Q. Was that pole supported in any way? 

A. It was not. 

Q. Do you know whether it had been before that 
day supported in any manner, the second pole south 
of the snowshed? 

A. Well, I don’t know, I presume it had. 

Q. Do you know how long the two poles south of 
the snowshed had been leaning, as you have de- 
scribed them, before the day of Mr. Benner’s death? 

A. Well, that was the second time, I think, that I 
had noticed that they were leaning. 

Q. Well, how long before his death had you known 
of that condition? 

A. If Lremember rightly, it was about two weeks. 

Q. About two weeks? A. About two weeks. 

Q. Do you know one W. W. Wright? A. Ido 

@. Did you know him during July and August, 
1909? A. I did. 

Q. Do you know what his business was at that 
time? 
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A. He was employed by the power company. 

Mr. MASSEY.—Move to strike the answer out as 
not responsive to the question. [89] 

The COURT.—You will be required under the ob- 
jection to answer yes or no, and then they will fol- 
low it by another question. 

A. Yes. 

Q. (Mr. HEER.) What was his business at that 
time? 

A. He was employed by the Truckee River Gen- 
eral Electric Company. 

Q. Where? A. In Virginia City, Nevada. 

Q. In and about what work, if you know, for the 
company ? 

A. He had charge of the lines and the substations. 

Mr. MASSEY.—Object and move to strike. 

Mr. HEER.—I consent. 

Q. Just state what Mr. Wright was doing for the 
company, if you know? 

A. Well, I bought supplies from the power com- 
pany, through him; and any time when we had trou- 
bles on our lines we called upon Mr. Wright for as- 
sistance in fixing them, that is, the lines that be- 
longed to the power company in connection with our 
work. 

@. And when you made such calls, did you or did 
you not receive the assistance you asked for? 

A. We always did. 

Q. When you speak of the power company what 
company do you mean? 

A. Truckee River General Electric Company. 
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Q. Did you have any conversation with this Mr. 
Wright prior to the death of Mr. Benner? 

A. I did. 

Q. With regard to the power line mentioned? 

ae JE GUICe 

Q. When was that first? 

A. The first time was some time prior to the 18th 
of August. 

Q. Well, how long time prior to that time, Mr. 
Stone, as nearly as you can tell us? 

A. It is a long time to remember just exactly, but 
it was in the neighborhood of two weeks. 

Q. What did you say to Mr. Wright at that time 
upon that subject? 

A. I called his attention to the fact that the line 
was Sagging and somebody should fix it up, whether 
it was up to us, or whether it was up to the company, 
I did not know at that time; he said it was up to the 
company, the power company to fix it. 

Q. He said it was up to the power company to fix 
it? Eee Y eS. 

@. Can you recall what you said to Mr. Wright 
with reference to the condition of the wire at that 
time? 

A. I don’t remember exactly what I did say, ex- 
cept that the condition of the line had been called 
to my attention by— 

Mr. MASSEY.—Move to strike it out as not re- 
sponsive to any question. 

The COURT.—Read the question. 

(The reporter reads the question.) 
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The COURT.—Under that objection you will an- 
swer yes, and then he will ask you what it was. 

Mr. HEER.—You may answer the question, Mr. 
Stone. 

The COURT.—Answer either yes or no. 

A. Yes. 

Q. (Mr. HEER.) What did you say to him? [90] 

A. I explained to him the condition of the line, 
that is, that the condition of the line had been called 
to my attention by our electrician, and asked if he 
was going to fix it, and he said he would; that is as 
much as I can remember generally about what I said. 

Q. Did you or did you not tell Mr. Wright what 
the condition of the wire was? 

A. I told him that the lines were sagging down. 

Q. Did you tell him where they were sagging 
down? 

Mr. MASSEY.—If the Court please, I would 
rather not have a question put direct to this witness, 
he is an intelligent man, and it is leading. 

Mr. HEER.—I withdraw it. 

@. Did you or did you not state to Mr. Wright 
where the wires were sagging? 

A. That particular line that ran across the snow- 
shed. 

Mr. MASSEY.—Move to strike out as not respon- 
sive to the question. 

Mr. HEER.—It may be stricken out. Answer yes 
or no, Mr. Stone. 

A. Yes. 

Q. Where did you tell him it was sagging? 
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A. The line that crossed the snowshed over the 
Chollar Mine. 

Q. Do you know whether or not Mr. Wright after 
that conversation went to the Chollary Mine or to the 
place where this line crossed the snowshed? 

A. I don’t know personally. 

Q. Did you have any other conversation with Mz. 
Wright upon that subject? 

A. Yes. The morning of the 18th of August, I 
spoke to him about the condition of the line again. 

@. Do you remember what time in the morning? 

A. It was in the neighborhood of 8 o’clock. 

@. Where did the first conversation you have men- 
tioned occur? 

A. I don’t remember now whether it was on C 
Street in Virginia City; I don’t remember the exact 
spot. 

Q. It did occur in Virginia City, however? 

A. Yes. 

Q. And the second conversation, where did that 
occur? 

A. That occurred right by the corner of the 
Agency of the Bank of California Building in Vir- 
ginia City. 

Q. What did you say to Mr. Wright at that time? 

A. I told him that the electrician had reported in 
that the line was coming down on the roof, and asked 
him when he was going to fix it, it needed attention 
right away. 

Q. What did Mr. Wright say to that? 

A. He said he would fix it up, he was going to 
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Yerington that day, or going somewhere, and he 
would take a look at it as he went over. 

Q. Do you know whether Wright did look at it 
that morning? A. I do not. 

Q. Mr. Stone, can you tell us how high the wire 
was above [91] the snowshed at the time you first 
spoke to Mr. Wright. 

A. I don’t remember just exactly how far it was. 

). Will you give us your best recollection on that 
subject? 

A. Lbeheve it was between 6 inches and 12 inches. 

Q. Can you tell us how high the wire was above 
the snowshed the second time you spoke to Mr. 
Wright? A. I didn’t see it that morning. 

Q. How long before that morning had you seen it 
last? A. Several days. 

Q. A week or less than a week? 

A. I don’t remember just exactly how many days 
before the morning of the 18th. 

@. Did you have any other conversation with Mr. 
Wright upon that same subject? 

‘A. [don’t remember of any more prior to the 18th 
of August. 

Mr. HEER.—That is all. 


Cross-examination. 
Mr. MASSEY.—(Q.) How long did you reside in 
Virginia City prior to the 18th of August, 1909? 
A. It was about three years. 
Q. And during that time what was your employ- 
ment? A. Manager of the Butters Company. 
Q. And where was the Butters Company operat- 
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ing in Virginia City? 

A. They operated a mile and the cyanide plant 
in Six Mile Canyon, and a lease on the Chollar and 
Potosi Mine in Virginia City. 

Q. How frequently were you at the lease on the 
Chollar-Potosi Mining Company ? 

A. Sometimes I would go every day and some- 
times be three or four days between trips. 

@. And you had entire charge of the business of 
the Butters Company at Virginia City, including the 
mining operations on the Chollar and Potosi? 

A. That is, I had the general overseeing. 

Q. What was your particular title in that com- 
pany, Mr. Stone? 

A. I signed the checks as manager. 

Q. You signed the checks as manager? 

Eee CS, Sil’. 

@. Who was the electrician in charge of the com- 
pany’s property at the Chollar-Potosi? 

A. A man named Ernest Gerrey. 

@. And he had charge of that department? 

A. Yes. 

Q. Under you as general manager, or manager? 

A. Yes. 

Q. Now, Mr. Stone, how long had you known Mr. 
Wright prior to the 18th of August, 1909? 

A. I think I had known Mr. Wright almost the 
entire time I had been in Virginia City. 

@. And you [92] bought what kind of supplies 
from him? 

A. Electrical supplies, insulators and wire and 
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poles, general electrical supplies. 

Q. Where was the place of business of the Truckee 
River General Electric Company at Virginia City 
at the time you purchased these supplies? 

A. At the substation principally, I think. 

Q. Where was the substation in Virginia City? 

A. It was situated down near the Con-Virginia 
shaft. 

Q. It was there you went for the purpose of pur- 
chasing supplies? 

A. We sent there or phoned. 

Q. Do you know who else was there at the sub- 
station in Virginia City? 

A. Why, there were two or three substation teud- 
ers. 

Q. Did you ever buy any supplies of any other 
person at Virginia City other than Mr. Wright? 

A. I don’t think we did. 

Q. I am not asking you what you think, Mr. 
Stone, I am asking you what you did? 

A. I don’t remember of ever buying any. 

Q. You don’t remember of ever buying any? 

Use INC 

Q. Do you know who the other parties were at the 
substation other than Mr. Wright? 

A. I don’t remember their names. 

Q. Did you ever purchase any supplies Oe Mir. 
Wright any place other than at the substation? 

A. Well, that I don’t remember. 

Q. Well, did you ever purchase any supplies your- 
self of Mr. Wright? A. No. 
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Q. I will ask you to state if you were ever present 
at any time when any of the employees of the But- 
ters Company purchased supplies of My. Wright? 

A. No, I was not. 

Q. And what you know of the purchase of supplies 
from Mr. Wright as the agent of the company is 
mere information you have gained from the sub- 
employees of the Butters Company. 

A. I will take that back; I did buy several things 
from Mr. Wright over the phone. 

Q. And where did you phone him? 

A. I phoned him at the substation. 

@. And the reason you say you purchased from 
Ma. Wright is because he answered the phone? 

A. T asked for Mr. Wright and Mr. Wright an- 
swered. 

Q. When you asked in the first instance did you 
know whether Mr. Wright was at the phone, or 
somebody else responding on his behalf? 

A. Somebody else may have responded, but Mr. 
Wright always said ‘This is Wright’’ when he was 
on the phone. 

Q. There were other people there you knew of at 
that time? A. Yes: 

Q. The only supplies you ever purchased from Mr. 
Wright was at the substation when you called and 
asked for Mr. Wright over the phone? [93] 

A. Yes. 

Q. And the other supplies you speak of were pur- 
chased by agents of the company, of which you never 
knew except what you may have gained from their 
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statement ? A. That is so. 

Q. Now, I will ask you to name an instance if you 
can where you directed Mr. Wright to assist you in 
putting this line in repair, other than the one you 
have spoken of respecting the transaction involved in 
this litigation. 

A. I don’t quite understand that, Judge. 

@. When at any time prior to the trouble which 
caused the death of Mr. Benner did you ever direct 
or request Mr. Wright to do any work on the power 
line of the Truckee River General Electric Com- 
pany ? A. The morning of the 18th. 

@. I am speaking of prior to that time. 

A. About two weeks, I think it was. 

Q. And concerning what part of the line? 

A. That was concerning the condition of that en- 
tire line. 

Q. Concerning this line that caused the trouble on 
the 18th? A. Yes. 

Q. On some other occasion is what I am asking 
about, Mr. Stone, and not that occasion. 

A. I don’t remember of any other occasion, Judge. 

Q. Is it not a fact you never asked Mr. Wright to 
do anything upon any power line connected with the 
Butters plant, either directly or indirectly, except so 
far as this line was concerned passing over the snow- 
shed, out of which this accident grew? 

A. Oh, no, that is not so, Judge. 

Q. Name one, is what I am asking you. 

A. Several times when we had trouble during the 
stormy weather down at the plant we called up Mr. 
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Wright, both myself and other members of the com- 
pany. 

. Called him up where ? 

. At the substation or at his house. 

. And asked for Mr. Wright? 

. And asked for Mr. Wright. 

. Name one of those times. 

. LT could not name any specific particular time. 
. What kind of trouble was it? 

. When the power would go off, or when some- 
thing would happen to our transformers. 

Q. Your transformers, or the Truckee River Gen- 
eral Electric Company transformers? 

A. Our transformers, or the meters. 

Q. Your meters and not the Truckee River General 
Electric Company meters ? 

A. Yes, the meters, though, were subject to inspec- 
tion by the Truckee people. 

@. Under a contract? A. Under a contract. 

Q. When they were out of order or your trans- 
formers were out of order, you asked Mr. Wright 
to come and look at them, [94] didn’t you? 

Ee es. 

Q. And you asked him why, why the transformers 
were out of repair? 
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A. Not particularly why the transformers were out 
of repair, but why was the power in such condition 
that it put our transformers out of repair. 

Q. Well, did the power put your transformers out 
of repair, or was it the weather that was causing the 
trouble? 
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A. It was primarily the weather, but sometimes it. 
was the power. 

Q. And what did Wright do when he found your 
transformers out of repair? 

A. It depended exactly upon what the particular 
point was; if we were getting too much power they 
shut the power down at the substation. 

Q. Who shut it down? 

A. I don’t know who shut it down. 

@. You don’t know who shut it down? 

A. No, Mr. Wright was always asked: to attend to 
that business because he was the only man I knew 
who had any charge up there. 

Mr. MASSEY.—I move to strike the answer out 
as not responsive to the question, the part of the 
answer ‘‘because he was the only man I knew who had 
any charge up there.’’ 

The COURT.—That may go out, the last clause of 
the answer. 

(An adjournment is taken at this time until Wed- 
nesday, April 17th, 1912, at 10 o’clock A. M.) 

Wednesday, April 17th, 1912, 10 A. M. 

SIDNEY M. STONE, cross-examination contin- 
ued. 

Mr. MASSEY .—(Q.) Mr. Stone, I will ask you to 
state if you know the name of any other employee of 
the Truckee River General Electric Company that 
you met at Virginia City? 

A. Wyman Evans and Fred Somers, those were all 
that I remember of. 

Q. Who else did you meet there connected with the 
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company, did you meet Mr. Campbell ? A. Yes. 

Q. Did you meet Mr. Lukes? A. Yes, 

Q. Did you meet Mr. Broilie? 

A. Mr. Broilie was not connected with the com- 
pany when I met him. 

Q. But you know that Lukes was connected with 
it? 

A. No, I did not; I had an idea that Mr. Lukes was 
not connected with the company. 

Q. I will ask you to state if upon the former trial 
of this case you did not testify that you met Mr. 
Lukes who was connected with the company at Vir- 
ginia City during the time you were in the employ of 
the Butters Company. 

A. I don’t remember so testifying. 

Q. You don’t remember ? A. No. 

Q. You knew that Mr. [95] Campbell was con- 
nected with the company % A. Yes. 

Q. Officially ? A. Yes. 

Q. Now, Mx. Stone, calling your attention to the 
first conversation that you had with Mr. Wright, 
Will Wright, which you spoke of, I will ask you 
where that conversation occurred. 

A. I don’t remember. 

Q. I will ask you to state again just what was said 
to Mr. Wright on that occasion. 

A. I don’t remember exactly the words, but I 
asked him to whom that line belonged crossing the 
snowsheds, and whether it was up to us to straighten 
the poles or to the Power Company, and he stated 
that the line belonged to the Power Company, and 
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it was up to him to straighten them. 

Q. Is that all the conversation you had? 

A. That is about all. 

Q. And you don’t remember at this time of any- 
thing else that vou said' to Mr. Wright on the occasion 
of the first conversation with him at Virginia City 
respecting this line passing over the snowsheds? 

A. I don’t remember at this time. It is a long time 
ago, it is over three years. 

Q. I understand that. And at the present time 
you cannot recall anything else that was said? 

A. At the present moment that is all I can recall. 

Q. Now, I will ask you to state if you hada conver- 
sation with him on the 17th day of August, 1909, the 
day immediately preceding the accident. 

A. I don’t remember whether I did or not. 

Q. I will ask you to state if you did not so testify 
upon the former trial? 

A. I don’t remember of so testifying. 

Q. Now, the next conversation you had with him, 
as I understand it, was on the morning of the 18th, 
the morning of the accident? A. Yes, sir. 

@. And where did that conversation occur ? 

A. If I remember rightly on the corner of C. 
Street, right where the Agency of the Bank of Cali- 
fornia is. 

Q. And who was present besides yourself and Mr. 
Wright? 

A. I don’t remember of anybody being present. 

Q. Now, Mr. Stone, I will ask you to repeat again 
this morning what you stated yesterday was the sub- 
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stance of the conversation held on the morning of the 
18th. 

A. I told My. Wright that the wires were getting 
pretty low over there, that he had better go over there 
and fix the line, and he said he would; he said he 
would go over there and look at it, perhaps he would 
fix it that day, that he was going somewhere, I don’t 
remember just exactly where he was going. 

Q. Is that all you remember that he said to you 
[96] that day? 

A. That is about the substance of the conversation. 

Q. And that was the substance of the conversation 
as you remember it on that occasion? A. Yes. 

@. And at the present time and yesterday, you do 
not remember anything else that occurred or was said 
between you and Mr. Wright on the morning of the 
18th of August, 1909? 

A. That is about all that I remember. 

Q. About all that you remember? AD Vex 
“Q. Now, calling your attention, Mr. Stone, to your 
former testimony I will ask you to state if this ques- 
tion was not propounded to you, referring directly 
to the conversation on the morning of the 18th of 
August, 1909, by Judge Mack: ‘‘What did you say to 
him then?’’ To which question you answered: ‘‘T 
told him that my attention had been called by my 
electrician the night before, the night of the 17th, to 
the fact that the wires were getting pretty close to 
the top of that roof, and I told him that if he didn’t 
have time we would fix it; he said, ‘Let it alone; it is 
all right. I am going over there to-day, I inspected 
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the wire yesterday,’ the 17th, ‘and there is still three 
or four inches clearance, and I will probably go over 
there to-day.’ ”’ 

A. I don’t remember of stating that, those exact 
words. 

Q. I will ask you to state if that is not the precise 
testimony as to what the conversation. was between 
vou and Mr. Wright on the morning of the 18th of 
August, 1909, upon the former trial? 

A. It must be if it is in the transcript of testimony. 

Q. Now, at the present time, Mr. Stone, do you 
remember whether the conversation contained in this 
record was the conversation you had with him at 
that time, or the conversation you have just detailed 
from the witness-stand was the conversation that you 
had with Mr. Wright? 

A. Well, my memory was very much more fresh 
at that time than it is at the present time, Judge. 

Q. And the statement in this record, if you so 
stated, was likely to be more nearly correct than your 
statement at the present time ? 

A. As far as the details I think it would be, yes. 

Q. Mr. Stone, I will ask you to state when you last 
observed the wire passing over the snowsheds. 

A. It was the morning of the day of the accident. 

(). Before the accident? 

A. Before the accident; I don’t remember exactly 
the day, it was several [97] days before. 

Q. I will ask you to state if you did not on the 
former trial testify that you had observed those wires 
either the evening of the 16th or the evening of the 
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17th of August, 1909? 

A. I don’t remember so testifying. 

Q. And I will ask you also if upon that occasion 
you did not testify that the wires at that time were a 
foot above the crest of the roof 2 

A. I don’t remember the exact words of my testi- 
mony the last trial. 

Q. Do you remember of having seen the wires 
about the 16th or 17th? 

A. Yes,—well, several days before, I don’t remem- 
ber whether the 16th or 17th. 

Q. The 18th the accident occurred. 

A. Yes, J remember that very distinctly. 

Q. And I am asking you now specifically if you did 
not sce those wires on the evening of the 16th or 17th 
of August, 19092 A. It may have been the 16th. 

@. And J will ask you if at that time you did not 
observe the wires were a foot above the crest of the 
roof, and so testify upon the former trial of this case? 

A. I don’t remember so testifying. 

Q. Do you know whether you did or did not testify 
at that time to that effect? 

A. I testified at that time, but just exactly what I 
said I don’t remember, Judge. 

Q. Calling your attention to this, Mr. Stone, I will 
ask you to state if upon your direct examination on 
the former trial of this case, the following question 
was propounded to you: ‘When you made the first, 
second and third complaints to Mr. Wright, what 
was the condition of the wire relative to the top of the 
shed? 
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A. If I remember rightly, the first time I spoke to 
him about it, the wire had between 18 and 24 inches 
clearance; the second time about a foot; I don’t 
remember exactly because it was not measured, but I 
should judge that, just glancing from the ground up 
to the roof. 

Q. Simply from the eye? 

A. And the third time when it was reported to me 
that the wire was sagging, I did not see it, because at 
that time it was reported on the night of August the 
17th, I saw Mr. Wright the morning of the 18th, and 
from there went back immediately to our plant, 
which is in another portion of the district.’’? Now, 
I will ask you if that is not your testimony upon the 
former trial of this case with respect to the relative 
position of the wires at the times indicated by you in 
your examination when you saw the wires over the 
shed 2 A. It must have been. [98] 

Q. And I will ask you if the time you refer to was 
not subsequently fixed by you as being either the 
evening of the 16th or 17th, when you phoned Mr. 
Wright? 

A. That must be so if it is in the transcript. 

@. So, either on the evening of the 16th or 17th, 
the last time you saw it, the wire was a foot above 
the crest of the roof, the lowest wire? 

A. Was that a question, Judge ? 

Q. Yes. 

A. To the best of my recollection. 

Q. That is the best of your recollection at the pres- 
ent time? A. Yes. 
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Q. And on the morning of the 18th you did not see 
the wire before you had met Mr. Wright in front of 
the Agency of some bank in Virginia City and talked 
with him about the matter? 

A. Thad not seen it that morning. 

Q. Now, since refreshing your memory from your 
testimony before, Mr. Stone, I will ask you to state 
if you now have a recollection of the conversation 
which you testified to before, in which Mr. Wright 
stated to you that he had been over there the night 
before and that there was no danger existing at that 
time. 

A. As far as I cau recollect that was substantially 
CORE Ct. 

@. And that was Mr. Wright’s statement to you as 
you now recollect, having your memory refreshed 
from the record of the former trial? 

A. As a matter of fact, I don’t recollect it. 

Q. Do you know whether you recollected it when 
you testified upon the former trial of this case? 

A. I think my recollection would have been correct 
about that time. 

@. You think it would have been correct at that 
time ? Ee oY CS, 

Q. Now, Mr. Stone, I will ask you to state when 
it was, if you remember, that the metallic snowshed 
was constructed by the Butters Company, Limited, 
of London, from the Chollar-Potosi tunnel upon that 
hill. 

A. Prior to my connection with the company. 

Q. It was before your connection with the com- 
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pany? AN SCOS, Sine: 
Mr. MASSEY.—I believe that is all. [99] 
[Testimony of A. S. Benner in His Own Behalf. | 
A. S. BENNER, the plaintiff, after being sworn, 
testified as follows: 
Direct Examination by Mr. HEER. 
. What is your first name, please? 
. Anson 8. Benner. 
. You are the plaintiff in this case? 
> EER Sines 
And the father of Clarence Benner, deceased? 
Bees: / 
How old are you? A. How old am I? 
Wes: A. 64 my last birthday. 
. Where do you reside? A. Virginia City. 
. How long have you resided there? 
. 40 odd years; I think 47 years. 
. Were you residing there at the time of Clarence 
Benner’s death? A. Davas: 
@. Where in Virginia City? 
A. No, 24 G Street. 
q. Where was Clarence residing at the time of his 
death? A. He had his home with me. 
Q@. Had you any other children besides Clarence? 
Mr. MASSEY.—I desire, if the Court please, to 
object to this question because the testimony is irrele- 
vant and incompetent, and not within any issue in 
this case, and because it is absolutely immaterial, 
incompetent and irrelevant whether or not Clarence 
J. Benner had any brothers or sisters or not, as under 
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the law in this State and the pleadings in this case, 
the brothers and sisters are not and could not be bene- 
ficiaries to any extent, so far as any pecuniary dam- 
ages are concerned. Objection overruled. 

Mr. MASSEY.—I desire an exception for the rea- 
son stated in the objection. 

(The reporter reads the question. ) 

A. I have. 

Q. How many? 

Mr. MASSEY.—I ask the Court and counsel to 
consider the same objection has been interposed to all 
these questions respecting the other children, who 
they are and their conditions, without repeating my 
objection. 

The COURT.—It will be the same objection to each 
question, the same ruling and the same exception. 

A. Four living. 

Mr. HEER.—How many were there living at the 
time of the death of Clarence? A. Four. 

. What were their names? A. €, EK. Benner: 
. Son or daughter ? A. Son. 

. What is the name in full? 

. Charles Edward Benner. 

. The next. A. Mrs. Charles Bogel. 

ie next A. George Benner, George C. 
And the next. A. William. 

. Are those children still living ? A, Theysate: 
. What is Charles E. Benner’s age? 

. IL think he is thirty-five. 

. By what name is he ordinarily known or called ? 
Ed. 
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Q. What did you say his age was? 
. Thirty-five. [100] 
. At the present time? A. I think he is. 
. What is the age of Mrs. Bogel at this time? 
. Either 27 or 28, over 27 I think it is. 
When was she 27? A. Her last birthday. 
. What month was that? 
. I think it is July, I could not say, I am pretty 
she was. 
. What is the age of George Benner? 
. I think he was 24 his last birthday. 
. When was that? 
. I think his is in July, I could not say sure. 
. What is Will Benner’s age now? 
. I think he is going on 23. 
In what month was he born? 
. I think it is November. 
. Was Clarence ever married ? &, No, sir. 
. Where was Clarence Benner residing at the 
time of his death? 
. He was residing at home with me. 
. Who else was residing at that place? 
. George and Will. 
. Anybody else? A. Nobody else. 
. That makes four residing there? 
. Yes, sir. 
. Where was Mrs. Bogel residing at that time? 
. She was living about two blocks south on the 
Same street. 

Q. Do you know what Clarence was earning at 
the time of his death? A. I do. 
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Mr. MASSEY.—That is not disputed, if your 
Honor please, that he was getting $4 a day. 

Mr. HEER.—Nor is it disputed either that he was 
working as a miner? 

Mr. MASSEY.—It is not disputed that he was 
working as a miner. 

Mr. HEER.—(Q.) How long before his death had 
Clarence been working as a miner? 

Mr. MASSEY.—There is no averment as to how 
long. 

Mr. HEER.—The allegation of the complaint is 
a long time prior to his death, it is an indefinite time, 
and I think I have a right to make it definite, and 
fix it; it goes to the question of his earning capacity. 

The COURT.—I will allow the question. 

(The reporter reads the question.) 

A. About 16 months. 

Mr. HEER.—(Q.) Mr. Benner, who paid the ex- 
penses of the home in Virginia City in which your- 
self and the three children you have named were liv- 
ing at the time of Clarence’s death? 

Mr. MASSEY.—Object, if your Honor please, as 
to who paid the expenses of the maintenance of the 
home in which the witness lived during the time or 
at the time of Clarence Benner’s death, for the rea- 
son that the same is incompetent, irrelevant and im- 
material, the witness himself is not a beneficiary, 
and could not be a beneficiary of the estate, or any 
estate coming to the administrator of Clarence Ben- 
ner, deceased, on account of this action, and [101] 
therefor it 1s immaterial so far as he is concerned; 
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and it is further immaterial, if your Honor please, 
for the reason that the brothers and sisters, or 
prothers who were then living at the home of the wit- 
ness at the time of the death of the said Clarence 
Benner, are not beneficiaries, and! could not be ben- 
eficiaries of any estate which he may have left; and 
as a basis for the measurement of any damages 
which may be sustained of a pecuniary character in 
this action, it is purely speculative, and so specula- 
tive and remote that the evidence is not competent 
for any purpose whatsoever. 

The COURT.—I just want to know what posi- 
tion you take with reference to that matter, Mr- 
lel ere, 

Mr. HEER.—I take this position only, if the Court 
please, that the contributions that may have been 
made or were being made by the deceased at the 
time of his death to brothers and sisters, is an ele- 
ment to be taken into consideration in fixing the 
element of damages; it goes to the measure of dam- 
ages; and by this question I expect to prove indi- 
rectly a part of those contributions. 

The COURT.—Then it is offered only for that 
purpose? 

Mr. HEER.—Only for that purpose, that is, to es- 
tablish the measure. 

The COURT.—It will be admitted. 

Mr. MASSEY —I desire an exception for the rea- 
son stated in my objection. As I understand, it is 
not offered as to the rights of the witness on the 
stand at all, as a beneficiary or otherwise? 
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Mr. HEER.—Not for that purpose at all. 

Mr. MASSEY.—And you are not claiming that he 
is a beneficiary? 

Mr. HEER.—I do not. Please read the question. 

(The reporter reads the question.) 

A. George and Clarence. 

Q. Can you tell us, Mr. Benner, how much Clar- 
ence contributed towards the expenses of that house- 
hold, we will say in the next month preceding his 
death, if he contributed anything? 

A. Who, Clarence? 

Q. Clarence. A. The month before his death? 

Q. Yes. A. Well, between $40 and $50. 

Mr. MASSEY.—It is assumed, if your Honor 
please, that the last objection may be taken to the 
last question propounded, as I don’t care to burden 
the record by repeating it, and I don’t want to be 
deemed to have waived it by remaining silent. 

The COURT.—No. 

Mr. HEER.—(Q.) My. Benner, what were the 
total expenses of the household during the month 
next preceding the death of Clarence Benner, the 
total expenses? 

A. The total expenses? [102] 

Mr. MASSEY.—I desire to interpose the further 
and additional objection to the one heretofore made, 
it is not shown that the witness knows what the ex- 
penses of the household were. 

The COURT.—I presume he will answer that and 
say that he don’t know if he does not. It takes so 
much time to ask do you know, and then what is it. 
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If you have a real point in it, I will make the ruling. 

Mr. MASSEY.—So far as that latter objection is 
concerned, I withdraw it. As to whether or not he 
knows, I will reserve the right to cross-examine the 
witness on that proposition myself. 

(The reporter reads the question.) 

A. Between $80 and $90. 

Mr. HEER.—(Q.) Mr. Benner, had Clarence be- 
fore that month contributed anything to the sup- 
port of the household? J have examined now only 
as to the last month before his death; I will ask you 
as to other months preceding the month in question. 

A. Every month. 

Q. For how long before his death? 

A. For nearly four years. 

Q. During the last year before his death, Mr. Ben- 
ner, how much per month did he contribute to the 
household? 

A. Just the same, or thereabouts, every month. 

Q. The same as what? 

A. As he contributed the last month. 

Q. Mr. Benner, did you during the last year of 
Clarence’s life know how much he was earning? 

A. I do. 

Q. You do now? A. I do. 

Q. Did you at that time know how much he was 
earning? A. At the time of his death? 

Q. During the last year before his death, did you 
know at the time how much he was earning? 

A. I don’t understand the question. 

Q. Did you know during the last year of Clar- 
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ence’s life how much he was earning by the day? 

A. I do. | “| 

Q. Not now, I don’t ask you whether you know 
it now, but did you at that time know it? 

A. Did I know it at that time? 

Q. Yes. A. I did. 

Q. Did you know what Clarence was doing with 
the balance of his earnings, over and above the 
amount you have said he contributed to that house- 
hold? fel did. 

@. Did you receive them? 

Mr. MASSEY.—TI insist, if the Court please, it is 
asking leading questions right along on direct ex- 
amination. 

Mr. HEER.—TI withdraw the question. 

Q. Did you or did you not receive the excess over 
$40, the sum he was contributing, $40 or $50? 

A. I did not. 

Q. Did you know what he was doing with the ex- 
cess? A. IT did 

Q. During the last year prior to his death, Mr. 
Benner, did you exercise any control over the goings 
and [103] comings of your son Clarence, direct 
or command them? 

Mr. MASSEY.—TI desire to object to that because 
it is a leading and direct question, and calls also for 
the conclusion of the witness. 

Mr. HEER.—I withdraw the question. (Q.) 
Outside of the working hours of Clarence, during the 
last year of his life, Mr. Benner, do you know 
whether or not anybody exercised any control or 
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directions over the goings or comings of Clarence 
Benner ? 

Mr. MASSEY.—I desire to object to that because 
it is absolutely incompetent, irrelevant and imma- 
terial for any purpose whatever, as to whether any- 
body exercised any control over him. Whether or 
not anybody exercised control over him is a conelu- 
sion that the Court and jury in this case must ul- 
timately determine from all the facts and relations 
sustained between these parties. 

The COURT.—If I recollect the question, it calls 
for a categorical answer, yes or no, whether he 
knows, and then I asume it will be followed up by 
asking the facts. The objection will be overruled. 

Mr. MASSEY.—I desire an exception, if the 
Honor please, for the reasons stated in my objec- 
tion. 

The COURT.—Of course the facts should be 
drawn out; his mere conclusion as to whether he 
exercised control or did not exercise control is a 
conclusion, and the jury ought to be possessed of 
the facts from which they can deduce the conclu- 
sion as to whether he was emancipated or not. 

(The reporter reads the question.) 

eel ornOt: 

Q. That is, you don’t know? 

A. No. I don’t know whether I understood the 
question right. 

(The reporter reads the question.) 

A. I do not. 
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@. Did you direct or not, where he might go or 
might not go? 

Mr. MASSEY.—I desire to object to that, if the 
Court please, because it calls for the conclusion of 
the witness upon a matter that the Court must de- 
termine from the facts; and for the further reason 
it is direct and leading, and does not call for any 
facts upon which the Court can base a conclusion, 
or the jury a conclusion. 

The COURT.—I shall overrule the objection to 
this extent, if you will eliminate the feature that is 
objected to, or rather the leading character of that 
question, I will permit it. 

Mr. HEER.—I withdraw the question. 

Q. Mr. Benner, during the last year of Clarence’s 
life, what, if anything, did you do towards direct- 
ing the movements [104] or comings or goings 
of Clarence Benner, deceased? 

Mr. MASSEY.—If the Cowrt please, I want an 
objection to the question in the form it is put, not 
upon a matter of form this time, but a matter of 
law, Substantive law, as well as evidence. I desire 
to object to the question propounded because it calls 
for the conduct, and acts and declarations of Clar- 
‘ence Benner, deceased, and of the witness, A. S. 
Benner, the father of Clarence J. Benner, which are 
not shown to have been made in the presence of the 
defendant, and of which there is no pretense that 
the defendant either had notice or knowledge 
thereof; and as to this defendant such declarations 
or such conduct, is mere hearsay testimony, not 
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binding upon the defendant in this case, as this de- 
fendant could not know and did not know, and had 
no interest in any of the matters sought by the ques- 
tion to be proven, at the time of the conduct and 
statements of the witness and his said deceased son. 

Objection overruled. 

Mr. MASSEY.—I desire an exception for the 
reasons stated in my: objection. 

A. He was working every day, and I would get 
up and get the breakfast, and he would go to work, 
and come home, and if he was going out he would 
tell me where he was going, and what time he would 
be coming in. 

Q. (Mr. HEER.) Mr. Benner, at the time of Clar- 
ence’s death what was his condition with reference 
to being a healthy man, or otherwise? 

Mr. MASSEY.—It is not denied that he was a 
healthy man. | 

Mr. HEER.—I believe that is alleged, and ad- 
mitted by the answer. That is all. 


Cross-examination. 

Mr. MASSEY.—(Q.) Mr. Benner, how large a 
man was Charles Edward Benner? 

A. How large is he? 

@. Yes. A. Now? 

Q. The last three or four years. 

A. He weighs 192 pounds the last time he was 
weighed, I heard him say the other day. 

Q. And what was he doing for a year prior to 
the 18th of August, 1909. 

A. He was in the fire department. 
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. At Virginia City? A. At Virginia City. 

. Is he a married man? A. He is. 

. Where was he living? 

. Living on C Street. 

. He was not living in your family at all? 

. No, sir. 

. How long before Clarence’s death was Ed. 
Benner married? 

A. If I recollect, Ed. Benner was married [105] 
in 1904, May, 1904. 

@. Five years or more before Clarence’s death. 
And during all that period was he employed in the 
city fire department of Virginia City? 

A. No, sir. 

Q. What was his employment before? 

A. Miner. 

Q. He had been constantly mining and living 
apart and separate from you from the time of his 
marriage up to the time of Clarence’s death? 

A. Yes, sir. 

Q. Keeping his own household and looking after 
his own family? A. Yes. sim, 

Q. Now, Mr. Benner, I will ask you how large a 
man George Benner is and was at the time of Clar- 
ence’s death? 

A. At the time of Clarence’s death? 

Q. Yes. 

A. Well, I guess he weighed about 140 odd 
pounds. 

Q. And I will ask you to state what his employ- 
ment was at the time of Clarence’s death. 
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A. At the time of Clarence’s death? 

Q. Yes? 

A. He was working for the Charles Butters Com- 
pany at the tramway. 

Q. I will ask you to state how long he had been 
working before Clarence’s death. 

A. Several years. You mean for the Butters 
Company ? 

Q. No, for any company, other companies as well 
as the Butters Company. 

A. He had been working for four years steady. 

Q. And he had been continuously working during 
that period? A. Yes. 

Q. And he was married at that time? 

A. He was. 

Q. And had never left your roof, your home? 

A. Never. 

Q. And Clarence at that time had never left your 
roof or home? A. No. 

Q. I will ask you to state, Mr. Benner, if prior 
to Clarence’s death in 1909, George Benner had been 
continuously living in your household, at your home, 
and had always made your house his home. 

A. He had. 

Q. Now, coming to William Benner, I will ask you 
to state how large a man he was on the 18th day of 
August, 1909. 

A. I don’t think at that time he weighed more 
than 115 pounds. 

Q. He was at that time how old? 

A. He was between 20 and 21. 
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Q. He was not of age at the time that Clarence ° 
was killed? A. No, sir. 

Q. And prior to that time I will ask you to state 
what employment, if any, William Benner had. 

A. Well, he was working off and on on the Vir- 
ginia aud Truckee Railroad, learning to be a fire- 
man. 

@. He was a fireman on the Virginia and Truckee 
Railroad intermittently? A. Intermittently. 

Q. He was what you call an apprentice fireman? 

Ay Wes. 

@. And he was earning wages? A. Yes. 

Q. And was collecting [106] his wages at that 
time ? Zee Yes, 

Q. You were not collecting his wages? A. No. 

@. And he was using his Wages without consult- 
ing you? 

A. Well, his wages didn’t amount to much. 

Q. Well, Tam speaking about what he did; he was 
using them without consulting you? 

A. Oh, he bought his own clothes and what he 
wanted when he had a payday that amounted to any- 
thing. 

Q. And whatever wages he had he did not turn 
over to you? 

A. Oh, yes, once in a while he gave me money. 

Q. Once in a while he gave you money as Clarence 
did, towards the household expenses? 

A. Oh, no, not monthly, 

Q. He didn’t earn monthly wages like Clarence? 
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A. Probably for two or three months not be at 
work at all. 

Q. I am.speaking of when he did earn money, he 
turned it over to you as Clarence did to help pay the 
household expenses? A. Very little. 

q. Well, he did turn some over, didn’t he? 

A. Well, he might $15 in two years. 

Q. And you let him have all the balance of the 
money? A. How much did he earn in two years? 

Q. I am not asking you how much he earned in 
two years. Whatever he did earn you permitted . 
him to take and keep, didn’t you? 

A. To buy his clothes. 

Q. Where is he living at the present time? 

A. In Reno. 

Q. I ask you to state. whether he is a single or 
a married man. A. Married man. 

Q. I will ask you to state how long he has been 
a married man. A. A year last May. 

. And he has a home there? 

. He has a home where? 

. In Reno? A. Not that I know of. 

. He is living there? 

. Been down there for a few weeks. 

. Tam asking you where his home is? 

. Well, I believe his wife is in Reno now, and he 
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is in Carson, and he was working in Virginia awhile 
ago. 

Q. Lask you again where William Benner’s home 
is at the present time and has been since his mar- 
riage? A. I think it is in Reno now. 
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Q. Well, where has he made his home since his 
marriage in May, 1911? 

A. In Virginia City up to the last six weeks. 

@. And where did he keep his wife during that 
time? Avi Wireinia City. 

Q. And what has been his employment during 
that time? 

A. A miner, he has been mining. 

(). And where was his home with his wife during 
that time? 

A. Down on N Street, I think it was. 

Q. And when he got married he left your roof- 
tree? © A. What? 

Q. When he got married he left your home? 

A. They [107] generally all do. 

@. And he has had a separate home ever since 
last May, not been living with you? A. INO 

Q. And has been living separate and apart, and 
maintaining a family separate and apart from you? 

A. Yes, sir. 

@. Now, Mr. Benner, I will ask you whether or 
not you are married or single. 
. Married the second time. 
. When were you married? 
. When was I married? 
. Yes, the last time? A. In 1909. 
. What time in 1909 were you married ? 
. Judge, has that got anything to do with the 
case? 

The COURT.—I think you may as well answer the 
question, if there is no objection made. 
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Mr. BROWN.—We are making no objection. 

A. I was married on the 31st of August, but be- 
fore that I was to be married on Wednesday the 19th 
of August, and before Clarence was killed, I told 
Clarence that morning when he was going to work— 

Mr. MASSEY.—You need not tell what you told 
Clarence, I am only asking for the date of your mar- 
riage. 

A. [told him I was going to Reno the next day to 
be married. 

Mr. MASSEY.—I ask that be stricken out. 

WITNESS.—I would like to explain. 

The COURT.—It is not necessary at the present 
time. 

Mr. MASSEY.—I will ask you to state if Clarence 
Benner did not contribute as you speak of, or fur- 
nish for the expenses of your household for four 
years or more before his death about the same 
amount of money that he furnished the last year you 
have testified to. 

A. I don’t understand the question. 

Q. Did Clarence Benner only furnish money for 
the household during the last year of his life? 

A. No, from the day that he started work. 

Q. From the day he started in to work, and he 
brought the money and gave it to you? 

A. He did. 

Q. And that continued under the same condition 
up to the day of his death? A. It did. 

Q. And he was still a minor when he died? 

A. He was. 
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@. And I ask you to state, Mr. Benner, if that 
is not true also of your son George Benner, if long 
years before he reached majority, he did not just 
the same as after he reached his majority, brings his 
earnings to you for the purpose of assisting you in 
paying your household expenses ? 

A. He generally paid the grocery bill. 

Q. And he gave you the money and brought it to 
you? A. Not his whole month’s wages, no. 

Q. Not all of it, but he gave you whatever was 
necessary, and whatever you demanded of him? 
[108] 

A. I never made no demands in that way. 

Q. It was not necessary to make any demands, 
wasit? <A. No. | 

Q. And it was not necessary to make any de- 
mands of Clarence? A. Not a bit. 

Q. And you say the last year of his life you would 
get up and get his breakfast, and is not that true 
before the last year of his life also? 

A. How is that? 

Q. I say is not the same fact true of the time prior 
to the last year of his life, that you would get up 
and get his breakfast? A. Yes, sir. 

@. And then he would go to work ? A. Yes, sir. 

@. And then he would come back from work, and 
if he was going out he would tell you where he was 
going? A. Generally. 

Q. And tell you when he was coming back? 

A. Whether he was going to be in early or 
whether he was going to be late; if he was going to 
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a dance it would be later. 

Q. I will ask you if that same condition of affairs 
had not existed all the time from the time that he 
commenced to work four years before his death up 
to the time of his death? ee ltedid. 

Q. And there was no change in those conditions? 

A. Well, he got better wages, 

Q. I am speaking of the relations with him; your 
relations were just the same? A. Just the same. 

Q. And no change in them from the time when he 
started in as a 15 or 16-year old boy up to the time 
of his death? A. None whatever. 

Q. Did C. E. Benner contribute before his mar- 
riage to the household expenses. A. He did. 

Q. The same that Clarence did? A Yes, sir. 

Q. And when he was a minor he contributed that 
way? A. He did. 

Q. And after he reached majority and moved off, 
and had his own household, he ceased to contribute ? 

A. To be sure. 

Q. And since William Benner’s marriage a year 
ago last May, has he contributed anything to your 
household expenses? A. He has not. 

Q@. And he has not offered to contribute anything 
since he was married and established a home of his 
own? A. No, sir. 

Q. And George Benner is still living at your 
house, as I understand? 

A. I have rented him one of my houses. 


Q. You have rented him one of your houses? 
A. Yes. 
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Q. And he is not living in your household now? 

A. No, sir. 

Q. When did he cease to live in your household 
as a member of your family? 

A. When he got married. 

Q. What time was that? 

A. I think it was about a year and a half. 

Q. A year and a half ago, before the first [109] 
trial of this case, in March last, a year ago? 

A. Yes, sit. 

Q. And since he got married I will ask you to 
state whether or not he has contributed anything 
toward the support of your household. 

ee NO, Sil. 

Q. He has maintained his own family? 

A. Yes. 

@. And has not sought to maintain your family, 
or contribute anything to your family? 

A. No, sir. 

Mr. MASSEY.—That is all. 

[Testimony of William H. Benner, for Plaintiff. ] 

WILLIAM H. BENNER, a witness called on be- 
half of plaintiff, having been sworn, testified as fol- 
lows: 

Direct Examination by Mr. HEER. 

Q. What is your full name? 

A. William Henry Benner. 

Q. How old are you? 

A. Be 24 years old the 2d day of December. 

Q. What relation were you to Clarence J. Benner, 
deceased? A. Brother. 


vs. A. S. Benner. 181 


(Testimony of William H. Benner.) 

Q. Where were you living at the time of his 
death? A. Virginia City. 

Q. Where in Virginia City? 

A. My father’s home. 

Q. Where was Clarence living at that time? 

A. Father’s home. 

Q. Same place? Npeiies, Sir: 

Q. Who else was living at that time at that home? 
A. One brother and my: father; Clarence, my 

father, George and myself, four of us. 

Q. How long had four of you been living there to- 
gether? A. All our lives since my mother died. 

Q. When did your mother die? A. 1904. 

Q. Mr. Benner, during the last year preceding 
Clarence’s death, by whom were your living andy per 
sonal expenses paid? 

A. By my brother Clarence. 

Mr. MASSEY.—Of course, if your Honor please, 
I understand my objection to all this testimony 1s 
the same, I am not waiving that original objection 
I made. 

The COURT.—Very well, it will be so understood, 
though, of course, if it is an error, the error is com- 
mitted already very effectually. 

Mr. HEER—(Q.) Who furnished you your 
clothing during that time? 

A. My brother Clarence. 

Q. Where did you take your meals during that 
time? A. My father’s home. 

Q. How did Clarence pay your personal expenses? 

A. Well, he bought my clothes, shoes and under- 
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clothes, he bought me no outside clothes at all, just 
Shoes, underclothes and so forth. 

Q. Anything else? A. Gave me money besides. 

Q. How much money? 

A. About $10 or $15 a month. 

Q. During what time was that, and for how long 
a time? A. The year before his death. [110] 

Q. How much in clothing did he during that time 
furnish you? 

A. I could not say; I went to the clothing store 
and: got them, and had them charged in his name. 

@. Can you tell us what they amounted to in that 
year? 

A. No, I could not just exactly state what they 
would come to. 

Q. Well, as nearly as you can. 

A. About $40 or $50, 

@. During the year? A. Yes, sir. 

Mr. HEER.—That is all. 

Cross-examination. 

Mr. MASSEY.—(Q.) How old are you now, Mr. 
Benner ? 

A. Be 24 years old the 2d day of December. 

Q. You were living at your father’s house during 
the year preceding Clarence’s death? 

A. Yes, sir. 

Q. How much did you contribute to the household 
expenses during the year preceding your brother’s 
death ? A. Very little. 

Q. I will ask you if it was not $1002 

A. Along about there. 
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Q. And you were a minor at that time? 

. No, sir. 

_ What was your age at that time? 

. Going on 21 years old. 

. Going on 21? iA, Yes. 

_ When did you become 21 year's old? 
. 2d day of December, 1909. 

Q. 2d day of December, 19092 Ameyes, Si. 

Q. Well, if Clarence died in August, 1909, you 
were still a minor at the time of his death, were you 
not? A. Yes, six. 

Mr. BROWN.—The witness misunderstood your 
question, ‘‘minor’’ or “ miner’’? 

Mr. MASSEY.—‘‘Minor.””? And during your min- 
ority when you were still under age, the year preced- 
ing your brother’s death, you contributed $100 to 
the household expenses of your father? 

[Ae Yes, aS10- 

Q. And so testified before ? A. Yes, sir. 

Q. And how much money in excess of the $100 did 
you earn the year before your brother’s death? 

A. Probably $200. 

Q. That would be $800 that you earned during that 
year ? 

A. No, sir, about $200, counting that $100 that I 
gave father. 

Q. Counting the $100 that you gave your Paper 4 

A. Yes, sir. 

Q. Now, sir, I will ask you to state what you did 
with the $100 you earned in excess of that that you 
contributed to your father? 
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A. Pocket money, spending. 

Q. Pocket money ? A. Yes. 

Q. Did you buy any clothing with it? 

A. I bought my outside clothing with it, yes. 

Q. You bought vour overclothing yourself with 
that money ? ‘A. Yes. 

Q. Asa matter of fact, the only clothing Clarence 
purchased for you was [111] your underclothing? 

A. And shoes. 

Q. And shoes? A. Yes. 

Q. And how much money in addition to that did 
you say he gave you each month? 

A. $10 or $15. 

Q@. $10 or $15? AL Veoticar 

Q. Every month he gave you from $10 to $15 from 
his wages for spending money, in addition to cloth- 
ing? 

A. That is, when I was not working and needed it. 

Q. When you were not working and needed it? 

FAEECES, 

Q. And you were then learning the occupation of 
fireman on the road? A. Veorein 

Q. And you did not have constant employment? 

A. No, sir. 

Q. And it was because you did not have constant 
employment that Clarence Benner was helping you 
out, is that correct ? 

A. Yes, sir. Well, I was working to try to CCl vile 
steady run on that road, which they agreed to give me. 

Q. They agreed to but didn’t? A. No, sir. 

Q. And when you didn’t have steady work Clar- 
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ence helped you? A. Yes. 

Q. And that was the reason he was helping you? 

reeees. 

Q. And since your brother’s death you have mar- 
ried ? 

Mr. HEER.—Object to the question, if the Court 
please, whatever may have occurred since that time, 
some of the witnesses have been permitted to go into, 
but I think it has no bearing on this case, therefore 
I shall object to anything which occurred after the 
death, and specifically to this question. 

The COURT.—I will sustain the objection. J am 
excluding that simply because it is something which 
occurred subsequent to the death of Mr. Benner, and 
that is the only reason. It is simply the conditions 
as they existed at that time, and what Mr. Benner 
might judge he ought to give and probably would 
give in the future. I am simply making this as a 
pro forma ruling, and may change it later, but you 
have the testimony in, and it makes no difference 
whether you except or not. 

Mr. MASSHY.—That is true, in Mr. Benner’s 
testimony, and I do not know that I care to except 
to the ruling of the Court, unless there is a motion 
to strike Mr. Benner’s testimony out. | 

Mr. HEER.—No, I shall not do that. I simply 
made the objection to shorten the time. I shall not 
move to strike that testimony. 

Mr. MASSEY.—I have no further questions to 
propound. [112] 

(A recess is taken at this time until 1:30 P. M.) 
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Afternoon Session. 


[Testimony of Mrs. Charles Bogel, for Plaintiff. ] 
Mrs. CHARLES BOGEL, a witness called on be- 
half of plaintiff, having been sworn, testified as fol- 
lows: 
Direct Examination by Mr. HEER. 
. What is your full name? 
. Mrs. Charles Bogel. 
How old are you, Mrs. Bogel? 
. Twenty-seven past. 
. Where do you reside ? A. diy VWireiinas 
In Virginia City, Nevada? &. Yes, sie 
. What relation, if any, were you to Clarence 
J. Benner, deceased? A. A sister. 

Q. Where were vou living at the time of the death 
of Mr. Benner? A. Virginia City. 

@. How long prior to that time had you resided 
tierce? A. All the time. 

Q. All of your life? Ay Mes sia: 

Q. Mrs. Bogel, during the year preceding Clar- 
ence’s death, did anyone else than your husband con- 
tribute anything in money or property to your 
support? 

Mr. MASSEY.—I desire, if your Honor please, 
that the same objection heretofore interposed to the 
question and testimony sought to be elicited’ may be 
deemed to have been taken, without burdening the 
record or tiring the Court in specifically presenting 
it at this time. 

The COURT.—Very well. You may answer the 
question. 
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A. Clarence did. 

Mr. HEER—(Q.) What did Clarence contribute 
during that time, Mrs. Bogel? 

A. Clothes and money. 

Q. How much in money, Mrs. Bogel? 

A. About $15. 

Q. $15 in what length of time? 

A. About six years altogether, up to the time that 
Clarence got killed. 

Q. Do you mean $15 altogether in the full six years 
time ? A. No, every month. 

Q. About $15 during each month? A. Yes, sir. 

Q. And how much in clothing that you speak of? 

A. Well, I could not tell exactly how much it was. 

@. Well, let us take the last vear before his death. 
tell us how much during that time? 

A. You mean the last year? 

@. In the year’s time before his death, yes. 

A. It was between $18 and $28 each month. 

Q. Was that the clothing alone, or did that include 
the money? A. That is clothing alone. 

®. Outside of the money ? A. The money. 

Q. How long before his death, Mrs. Bogel, had that 
been going on? A. Five years. 

@. Were the contributions before the last year 
more or [1138] less than during the last year? 

A. Well, the last year it was more. 

Q. The last.year it was more? A. Yes, sir. 

Mr. HEER.—That is all. 

Cross-examination. 
Mr. MASSEY.—(Q.) Was Clarence employed con- 
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tinuously during the six years immediately preced- 
ing his death? A. Yes, sir. 

Q. Where? A. I don’t know what he means. 

The COURT.—Where was Clarence emploved, 
where did he work ? 

A. He worked for the Butters Company at the 
Chollar, and the butcher-shop in Virginia all that 
time, 

@. And what was he doing in the butcher-shop ? 

A. He was a butcher. 

@. He was a butcher? A. Yes, sir. 

Q. He did not drive the delivery wagon? 

A. He did both, cut the meat and drive the delivery 
wagon. 

Q. Whose butcher-shop was he at work in? 

A. Biegler’s, 

Q. How long did he work there, Madam? 

A. He was a year there, 

Q. When did he work there? 

A. Just a short time before he went to the Chollar 
Company; I don’t know how long he worked for the 
Chollar Company. 

@. Do you mean the Butters Company or the Chol- 
lar Company? 

A. Well, it was the Butters Company. 

Q. Do you know how long he worked for the But- 
ters Company ? A. Pretty near a year, 14 months. 

Q. He worked a year in the butcher-shop and 14 
months for the Butters Company? A. Yes, sir. 

Q. For who else did he work during the six years 
you speak of? A. Peddled papers. 
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Q. Peddled papers, was a newsboy ? Ite VOCS 

Q. Who else did he work for during that time? 

A. I don’t know, after he worked for Biegler’s 
he worked at Jones butcher-shop. 

Q. How long did he work at Jones butcher-shop? 

A. Between four and six months. 

Q. Mas. Bogel, as I understand it, he let you have 
every month during that period of time $15 a month 
in money? Pees, 

Q. And in addition to that let you have from $18 
to $28 a month in the way of clothing and supplies? 

Np VERB. 

Q. During each month of the entire period you 
have mentioned? DAs SSS) 

Q. When were you married, Mrs. Bogel? 

A. 1904. 

Q. And where were you living prior to his death, 
after your marriage? 

A. I have been in Virginia City. 

Q. At what building? 

A. At Mrs. Mouser’s building. [114] 

Q. With whom were you living during that period? 

A. At the time of his death? 

Q. Prior to the time of his death, and from the 
time of your marriage up to his death? 

A. [have been different places in Virginia, rented 
houses. 

Q. I ask you with whom were you living after 
you were married? A. My husband. 

Q. And you and your husband were living to- 
gether, and continued to live together up to the time 
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of his death? A. Yes. 

Q. You were not living in the house of your father, 
Mr. Benner? A. No, sir. 

Q. You left there when you were married? 

ie WSS, On 

@. And lived separate and apart from your father 
and his family? A. Yes, sir. 

Q. Your husband was living at the time of Clar- 
ence J. Benner’s death? A. Yes, sir. 

Q. And is still living? A, Yes ci 

Mr, MASSEY.—That is all. 


Mr. HEER.—May it please the Court, that is all 
of our witnesses. I desire now to offer in evidence, 
and read into the record and to the jury, the Ameri- 
can Experience Table of Mortality, or so much 
thereof as has a bearing upon the expectancy of life 
of Clarence Benner, and the one brother to whom 
he was contributing, and the sister. I understand 
under the law, it is not necessary to prove these tables, 
that the Court takes judicial notice of them, and I 
have the table printed in Johnson’s Universal En- 
ceyclopaedia. 

Mr. MASSEY.—If the Court please, I shall most 
strenuously object to any book being read into this 
record, that this defendant had nothing to do with 
its making, or knowledge of its making. If the 
Court takes judicial notice of what the mortuary 
tables are, and what the probabilities or possibilities 
of life are, there is no necessity of reading any en- 
cyclopaedia or treatise into the record; and I shall 
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object to it as incompetent, irrelevant and immate- 
rial, for the reasons I have stated heretofore as to 
that objection. 

The COURT.—(After argument.) Well, it will 
be admitted, and you may state your objection, Judge 
Massey. 

Mr. MASSEY.—I desire to object first, because 
the proof offered is immaterial, incompetent and ir- 
relevant, and without the issues of this case; because 
there is no evidence before this court as to whether 
or not the book from which they read [115] isa 
standard book, and the Court does not and cannot 
take judicial notice of what works are standard and 
what are not standard; and for the further and ad- 
ditional reason there must be proof so far as the 
tables are concerned, that they are standard before 
they can be competent for any purpose whatever, by 
a witness who knows that fact. 

The COURT.—I am very much inclined to feel 
that is the rule, but I shall allow you to introduce 
the testimony. It is a formal matter, and the tables 
are undoubtedly admissible when their authenticity is 
established; I don’t think there is any question about 
that; and if you feel perfectly safe on that point you 
will have a ruling in your favor, and you may read 
from the book. 

Mr. HEER.—A part of the objection is there is no 
evidence that the work being read from is a standard 
work; if the identity of the work I am reading from 
is questioned, I would like to exhibit it to the Court 
and counsel. I state it be Johnson’s Universal En- 
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eyclopaedia, taken from the State Library of this 
Glby. 

Mr. MASSEY.—I am quite willing that the record 
shall go in in this way, but I don’t believe, and I am 
honest in my conviction, that it is the proper way of 
proving the standard tables, the Carlisle of American 
tables, either one. I desire an exception. 

The COURT.—The exception will be noted on the 
grounds stated. 

Mr. HEER.—I read from Johnson’s Revised Uni- 
versal Encyclopaedia, American Experience Table. 

Mr. MASSEY.—What is the date of that publica- 
tion, Mr. Heer? 

Mr. HEER.—The date of it is 1887. Volume 4, 
page 806, American Experience Table. Eliminating 
the ages not applicable to the facts of this case, I read 
as follows: ‘‘Age 18, expectation years 43.5.” 

Mr. MASSEY.—Whose age has that reference to? 

Mr. HEER.—IL understand that Clarence Benner 
was between 18 and 19 years of age at the time of 
his death. 

Mr. BROWN.—The allegation of the complaint 
that you admit is that he was a healthy robust man 
of the age of about 19 years. 

Mr. HEER.—(Contg.) ‘‘Age 18, expectation 
years, 43.5. Age 19, expectation [116] years, 42.9. 
Age 20, 42.2.”’ 

Mr. MASSEY.—I object to the reading of the ex- 
pectation of anybody’s age, except Clarence Ben- 
ner’s. Clarence Benner is the only one involved in 
this case by the pleadings, or that could be involved, 
and his age is alleged at about 19. Jam quite willing 
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to stand upon my objection as to those, but if they 
are going to read anybody else’s age, or any testi- 
mony respecting anybody else’s age, I desire to make 
further and additional objections. 

The COURT.—It seems to me the reading from 
the table should be confined to the ages of the in- 
dividuals whose ages are in question. Read Clar- 
ence Benner’s, and his brothers and sister. I will 
allow you to read the one which corresponds with 
Clarence Benner’s age, the one which corresponds 
with his brother’s age, and the one which corresponds 
with his sister’s age. 

Mr. MASSEY.—As I understand, you are now 
offering the table with reference to the age of some 
of the alleged beneficiaries in the complaint. I de- 
sire to interpose an objection, if your Honor please, 
to the introduction of any part of the table respecting 
the age or ages of any person named in the com- 
plaint, other than the deceased, Clarence J. Benner, 
for the reasons indicated in my objection to the in- 
troduction of that as heretofore made; and for the 
further and additional reason that the ages of the 
beneficiaries named therein, or any thereof, are ab- 
solutely immaterial, irrelevant and incompetent for . 
any purpose whatever, and without the issues of this 
case, and there is no pleading indicating the ages 
of these beneficiaries; and there is nothing to in- 
dicate in the pleading that the age of these bene- 
ficiaries becomes material, or could be material, so 
far as the determination of any damages might be 
concerned, growing out of the alleged negligent death 
of Clarence J. Benner. 
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The COURT.—The objection will be overruled. 

Mr. MASSEY.—I desire an exception for the rea- 
sons stated in my objection. 

The COURT.—You may have the exception. 

Mr. HEER.—The testimony shows at the time of 
Clarence Benner’s death he was between 18 and 19 
years of age. I have read the two ages, both 18 and 
19. The testimony shows at the time of Clarence 
Benner’s death, [117] Will Benner was between 
20 and 21 years of age. The table for those two 
years is as follows (reads): ‘‘Age 20, expectation, 
years 42,2 years. Age 21, expectation, years 41.5.” 
At the time of Clarence Benner’s death the evidence 
Shows that Mrs. Bogel, his sister, was between 23 and 
24 years of age, from the table I read: ‘‘Age 23, 40.2 
years. Age 24, expectation years 39.5.”’ J now wish 
to read a like table to be found in the 20th volume of 
the American and English Encyclopaedia of Law, at 
page &85. 

The COURT.—Is that the same table? 

Mr. HEER.—It is practically the same table ; there 
is a slight variation from the decimale. It is a New 
York statutory table, founded on the American Ex: 
perience table. 

Mr. MASSEY.—I object to it. If itis a standard 
table, the Court takes judicial knowledge, and if not 
the same as the standard table, one of them is wrong. 
I object to any New York statutory table; and I 
desire to interpose the same objection heretofore in- 
terposed. 

The COURT.—I shall exclude that table. I have 
gone just as far as my judgnient in the matter will 
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permit me to go. 

Mr. HEER.—I will ask at this time that the jury 
be permitted to examine Plaintiff’s Exhibit No. 2, 
being the piece of iron. 

The COURT.—Very well. 

(The exhibit is shown to the jury.) 

Mr. MASSEY.—I want to cross-examine Mr. 
Woods further upon that exhibit. 


[Testimeny of James G. Wood, for Plaintiff 
(Recalled). ] 

JAMES G. WOOD, recalled for further cross-ex- 
amination. 

Mr. MASSEY.—(Q.) Mr. Wood, I believe you 
stated that the snowshed was constructed under your 
supervision ? AS es sit, 

Q. How long before the 18th of August, 1909, was 
it that that snowshed was constructed ? 

A. The winter before, or fall before. 

Q. That would be in the winter of 1908 and 1909? 
Yes. 

. What time in the winter was it constructed ? 

. Well, it was in the fall that we put it up. 

. Do you remember the month? 

. No, I could not say, it was in the fall sometime. 
. Now, Mr. Wood, I will ask you to state if 
the iron siding, corrugated iron siding, upon that 
building extended at any place to the ground? 

A. It touched the ground in some places. 


OroOorop 


Q. It touched the ground in some places; how many 
places did that iron touch the ground? [118] 

A. Well, not very far, because there was the wood 
in part of the building on the sides. 
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(Testimony of James G. Wood.) 

Q. In how many places did the corrugated iron 
siding extend down as far as to touch the ground 
upon which it was constructed ? 

A. I could not tell you that. 

@. You could not tell that? A. No. 

Q. Was ts a number of places? 

A. Might have been four or five corrugations, .- 
might have been more and might have been less. 

Q. Now, Mr. Wood, I will ask you to state if there 
were any electrical wires passing through that build- 
ing or under that building? A. Small light wires. 

Q. How many of them were passing through there? 

A. Two. 

Q. And where did they lead to? 

A. Led to the rock-breaker stations through the 
snowsheds. 

@. Where did they enter the snowsheds? 

A. At the mouth of the tunnel. 

@. At the mouth of the tunnel? Ay Vee 

Q. I will ask you to state if there were any connec- 
tions with those wires at the mouth of the tunnel 
leading to the underground workings of the Chollar- 
Potosi Mine. A. The light wires. 

Q. What power was used in the mine itself, if any 
power was used during that time ? 

A. The same voltage we used at the rock-breaker. 

Q. And what was the power used for? 

A. For running an engine. 

Q. Where was that engine situated? 

A. Situated in on the lower level. 

Q. How far down? 
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(Testimony of James G. Wood.) 

A. Above the tunnel level that we ran the car out 
of. 

Q. What voltage or power did you use for the 
operation of the engine on the inside of the mine? 

A. About 400, I think it was. 

@. 400 what? A. Volts. 

«). 400 horse-power ? A. 400 volts. 

Q. Now, I will ask you what power you used at the 
rock-breaker, Mr. Wood? 

A. The voltage that crossed the building. 

Q. How much voltage was that? 

A. About the same. 

Q. Now, Mr. Wood, I will ask you where you ob- 
tained the corrugated iron with which you con- 
structed that building ? A. Where was it from? 

Q@. Yes. A. Came from the Butters plant. 

@. Where was that situated? 

A. In Six Mile Canyon or Seven Mile Canyon. 

Q. What use had it been put to at the Butters plant 
before it was brought to the Chollar-Potosi Mine? 

A. Used for siding and roof. 

Q. Used for siding and roofing what? 

A. A building. 

Q. What building? A. Butters plant. 

Q. And what was the plant used for? 

A. Cyanide plant. 

Q. I will ask you if any of it was used for the pur- 
pose of covering the [119] cyanide tanks. 

A. It was on the building. 

Q. It was on the building over the tanks? 

A. Some, yes; I could not tell whether this iron 
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(Testimony of James G. Wood.) 
came off of the mill or chutes, or where it came from. 

Q. But it all had been used either at the cyanide 
plant or mill at Six Mile Canyon? 

A. Yes, the siding and roofing. 

@. How long had it been used there? 

A. A’ few years. 

Q. Before you put it on the Chollar-Potosi snow- 
sheds? A. Yes. 

Q. I will ask you what power was used at that 
plant for its operation ? A. At the Butters plant? 

Oe Yes. A. Could not state. 

Q. Never were down there? A. Yes. 

@. What kind of power did you use? 

A. Electric power. 

Q. I will ask you to state whether or not the elec- 
tric power was greatly in excess of the power you 
used in the mine for the operation of the mine, 
whether you know that fact? 

‘A. The same power, you mean? 

Q. Yes, whether it was the same, greater or less? 

A. I could not tell you because I am no elec- 
trician. 

Q@. You were not operating that plant? 

eeeNOtat all. 

Q. I will ask you to state if where this corrugated 
iron was used or any part of it, the acid or fumes 
arose from the cyanide plant so as to come in con- 
tact with any of the corrugated iron that you did 
use in your snowsheds? 

A. We used the best iron we could pick out. 

Q. I am not asking you if you used the best iron 
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you could pick out, I am asking if the cyanide fumes 
from the cyanide plant came in contact with that, 
or could have come in contact with it? 

A. It could have come on some, and some it could 
not. 

Q. What part could it have come on? 

A. Could have come on some of the roof. 

Mr. MASSEY .—That is all. 

Redirect Examination. 

Mr. HEER.—(Q.) You say there was power used 
in this mine? A. Yes. 

Q. Where did the power come from? 

A. It came off the regular line. 

Q. What do you mean by the regular line? 

A. Where that south pole there continued right 
on toward the mine west, that runs up into the trans- 
former house. 

Q. You have reference to this line (indicating on 
map) ? 

ees. 

Q. That which appears farthest south on the map, 
and running nearly east and west? 

A. Yes, and that power goes in the upper tunnel. 


[120 | 
Q. That is where the power came from in the 
mine? A. Through the upper tunnel. 


Q. Was there any power conveyed into the mine 
from the line running north and south? 

A. Not a heavy voltage, only a lighting power 
system. 

Q. When the iron was taken from the Butters 
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plant to construct this passage-way what shape was 
1 ay A. Very good. 

Mr. MASSEY.—I move to strike that out as ab- 
solutely indefinite and uncertain. 

Mr. HEER.—I consent, if the Court please. 

@. I don’t have reference to the condition of the 
iron, but to the shape of the pieces of iron. 

A. Some of them were 10 feet long by 26 inches 
wide, and some 8 foot long by 26 inches wide, about. 

Q. Were they straight pieces or bent pieces? 

A. They were straight, principally, corrugated. 

@). Were they bent or flat? A. They were flat. 

Q. Were all of them flat? 

A. Pretty much all of them. 

Q. Were any of them bent into an ‘‘A”’ or ridge 
shape? 

A. When we brought them up from the plant, do 
vou mean? 

Q. Yes. A. No, I don’t think so. 

@. When were the pieces constituting that roof 
bent into the ‘‘A’’ shape we see here now? 

A. Well, that piece there was run along the ridge 
of the roof like that (illustrating), if the roof was 
running this way. I could show you on the black- 
board. 

(). Were there other pieces of that kind? 

A. There was other pieces running up and under- 
neath. 

Mr. MASSEY.—(Q.) Other pieces of what? 

A. Running up and down the roof, and this formed 
a cap on top of the other corrugated iron. 


vs. A. S. Benner. 201 


(Testimony of James G. Wood.) 

Mr. HEER.—I will ask that the answer be 
stricken out as not responsive to the question. 

The COURT.—It may go out then. 

Q. You testified when the pieces of iron were 
brought from the Butters plant in Six Mile Canyon 
_ to construct this passageway, that they were flat? 

A. Yes. 

Q. It appears also that the ridge of that roof was 
made by a piece of iron bent into an ‘‘A’’ shape as 
this is; at what time was that bent? 

A. When we were putting up the building, to keep 
the snow from getting in. 

Q. That is, when you were building the snow- 
sheds? 'A. Yes. 

Mr. HEER.—That is all. [121] 


Recross-examination. 

Mr. MASSEY.—(Q.) I will ask you to state if 
some of the pieces were not bent when you took 
them off of the cyanide plant and mill in Six Mile 
Canyon? 

A. That is a pretty hard question to answer. 

Q. Were they all perfectly flat when you took 
them off there? 

A. All flat when we took. them off the roof, same 
as lying on the roof. 

. What kind of a roof did you have done there? 
. Flat roof. 

. Absolutely flat roof? 

. Some slope so water would run off. 

. And all the pieces you took off were flat? 

Yes. 
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@. And they were never bent until you took them 
up to the snowshed, is that your testimony ? 

A. We bent them up there. 

Q. They were all flat when you took them up 
there? A. All that way, yes. 

@. And none of them were any other way? 

A. I didn’t see them all when they were coming 
up there; I could not state that. 

Q. That is what I am trying to get; counsel 
seemed to think that was your testimony. Now, I 
will ask you to state if there was not iron under- 
neath this piece from the same roof from which this 
was taken, corrugated iron. A. Yes, 

Q. That was not removed? A. Yes. 

Q. Is still there? A. Yes. 

Mr. MASSEY.—That is all. 

Mr. HEER.—That is all. 

Plaintiff rests. 

(Jury excused until Thursday, April 18th, at 10 
A. M.) 

Mr. MASSEY.—If the Court please, at this time I 
desire to announce to Court and counsel that the de- 
fendant will offer no testimony. I also at this time 
desire to interpose a motion for a dismissal and non- 
suit for the following reasons. I will state all the 
reasons, but only desire to call the Court’s attention 
to three, which I will segregate after indicating the 
grounds: 

The first reason, because the plaintiff has not 
shown by the evidence that Clarence J. Benner’s 
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death was caused by any negligent act of this de- 
fendant. 

2d. Because the evidence shows that Clarence J. 
Benner’s death was caused by his own contributory 
negligence. . 

3d. Because the evidence fails to show that Clar- 
ence J. Benner at the time of his death had been 
emancipated, and that either his brothers or his 
sister were damaged to any extent or in any amount 
by his death, for the reason [122] that the sums 
contributed by the said Clarence J. Benner, as shown 
by the proof, was not the property or money of 
Clarence J. Benner, but was the money and prop- 
erty of his father, A. S. Benner, and contributed, as 
shown by the evidence, with his permission and con- 
Semi. . 

4th. Because the evidence fails to show that Clar- 
ence J. Benner ever contributed anything for the 
support of his brothers or sister, or either of them, 
but that any such sum contributed, as shown by 
the testimony, in money or otherwise, was the prop- 
erty of the father, A. S. Benner, and not the prop- 
erty of Clarence J. Benner, deceased, being the 
wages, as shown by the testimony, of Clarence J. 
Benner, a minor, which belonged at that time to the 
father. 

Sth. Because the father, A. S. Benner, of the said 
Clarence J. Benner, deceased, has not been damaged 
in any sum or to any extent by the death of Clarence 
J. Benner, in that under the law he is not a bene- 
ficiary of any judgment which might be recovered 
in this action against the defendant on account of 
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the said alleged wrongful death; and for the further 
and additional reason that he is not suing to recover 
in this action any loss of wages caused by the death 
of his said son, Clarence J. Benner, by the wrongful 
act or neglect of this defendant, and is not claiming 
any damages therefor, and is not claiming any dam- 
ages in this action of any kind or character on ac- 
count of the death of the said Clarence J. Benner. 
6th. For the further and additional reason that 
under the proof and evidence, it is not shown that the 
brothers and sister of the said Clarence J. Benner, 
or either of them, have been damaged by any alleged 
wrongful act or negligent act of the defendant in 
this case. And for the further and additional reason 
that as alleged beneficiaries of the said Clarence J. 
Benner, or of any judgment that may be recovered 
herein, or could be recovered herein, on account of 
the pecuniary loss or damage, there is no evidence 
showing or tending to show that said brothers and 
sister, or either of them, could reasonably expect to 
receive any continued pecuniary benefit from the 
deceased, or any benefit whatscever; and there is no 
evidence showing that the defendant was accumulat- 
ing, or was likely to accumulate any estate, so that 
said brothers and sister, or either of them, as heirs 
of the said Clarence J. Benner, deceased, would 
suffer or could suffer any damage or loss on that 
account. And for the further and [128] addi- 
tional reason that any attempt on the part of the 
jury, upon the evidence to fix any damages for the 
brothers and sister would be based purely upon spec- 
ulation, and so remote as to furnish no basis under 
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the evidence, upon which to make any finding what- 
soever. 

7th. And for the further reason that under the 
pleadings in this case, in the absence of proof of 
the emancipation of Clarence J. Benner by his 
father, A. S. Benner, Mr. A. 8. Benner, the father, 
would have a right only to recover for any earnings 
of Clarence J. Benner, which may have been caused 
by his death, which right would end upon Clarence 
J. Benner’s arriving at his majority, and death hav- 
ig shown to have occurred before such majority, 
the father’s right to recover would be limited only 
to that extent, and he is not in this action suing to 
recover for loss of wages, or for any damages there- 
for. 

Sth. For the further and additional reason, that 
it appears from the testimony in this case that the 
death of Clarence J. Benner was caused, and is 
shown by the evidence to have been caused, by the 
negligent act of his employer, the Charles Butters 
Company, Limited, in failing to furnish the said 
Clarence J. Benner a safe place in which to work. 

(Argument. ) 

(Court adjourned at 3:30 P. M. until Thursday, 
April 18th, 1912, at 10 A. M.) 

Thursday, April 18th, 1912, 10 A. M. 

The COURT.—The motion that was made yester- 
day will be denied. 

Mr. MASSEY.—At this time, if your Honor 
please, I desire to except to the action of the Court, 
for the reasons and each of the reasons specified in 
the motion itself: 
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Ist. Because the evidence does not show that 
Clarence J. Benner’s death was caused by any neg- 
hgent act of the defendant. 

2d. Because the evidence does show that Qlar- 
ence J. Benner’s death was caused by his own con- 
tributory negligence. 

3d. Because the evidence fails to show that ‘Olar- 
ence J. Benner at the time of his death had been 
emancipated; and that therefore his brothers and 
sister, or either of them, have not been damaged to 
any extent or in any sum. 

4th. Because the evidence fails to show that QC. J. 
Benner ever contributed anything to his brothers 
and sister, or either of them, but that such [124] 
contribution was of the wages of Clarence J. Ben- 
ner belonging to his father, A. S. Benner. 

oth. Because A. S. Benner, the father of said 
Clarence J. Benner, has not been damaged to any 
amount by the death of the said Clarence J. Benner, 
and is not entitled to recover, as shown by the com- 
plaint and issues made herein, and would not be 
entitled to participate in any judgment which might 
be recovered in this action. 

6th. Because the death of Clarence J. Benner is 
shown to have been caused by the negligent conduct 
of the Charles Butters Company, Limited, his em- 
ployer, in not furnishing to said plaintiff a safe place 
in which to work. And for all the grounds men- 
tioned in the motion itself, and each thereof. 

‘Thereupon, at the close of the evidence, the plain- 
tiff requested the Court to give to the jury the follow- 
ing instructions: 
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1. Negligence consists in doing something which 
a reasonable person would not have done, or in fail- 
ing to do that which a reasonable person would or 
should have done. 

2. The Court instructs the jury that contributory 
negligence is a matter of defense. It is not pre- 
sumed, but must be proved, and the burden of prov- 
ing it rests upon the defendant, unless it sufficiently 
appears from the evidence on the part of the plain- 
aot, 

3. The defendant alleges that Clarence J. Benner 
knew, or should have known, of the maintenance, 
position and condition of said high tension lines, or 
of the iron-covered passageway, and that the siding 
upon said passageway was also iron covered. Thus 
by its denials and allegations defendant raises an 
issue as to whether Clarence J. Benner was not 
himself guilty of contributory negligence. In de- 
ciding whether Benner knew or should have known 
of the dangerous conditions, you should consider all 
the circumstances and conditions, as well as his 
knowledge and experience. He was entitled to as- 
sume that the Truckee River General Electric Com- 
pany had taken every proper precaution to insulate 
its wires and to protect the public from coming in 
contact with dangerous currents of electricity, 
which it might be transmitting over its lines. Ben- 
ner was not bound in the exercise of that ordinary 
care which the law requires of him, to make any inves- 
tigation as to the condition and [125] insulation 
of the defendant’s wires, unless he was put upon 
inquiry by some discovery or some suggestion of 
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danger, which, under the circumstances, it was gross 
carelessness for him to neglect. 

4. It is the duty of an electric company owning, 
maintaining and using electric wires charged with a 
deadly or dangerous current of electricity to furnish, 
as nearly as possible, perfect protection to those 
who may have occasion to use or be near the same. 

). The care, protection and diligence required 
of the owners or users of electric currents and wires 
charged with electricity varies with the danger 
which might be incurred by negligence. The 
greater the degree of danger, the greater the degree 
of care required. 

6. In all cases where electric wires carry or may 
carry strong and dangerous currents of electricity, 
and the result of negligence might expose to death 
or serious injury any person who may be lawfully 
in proximity of the wires or liable to come in con- 
tact with them, a high degree of care and diligence 
to avoid said results is required. 

7. Corporations can only act through their offi- 
cers, agents and employees, within the scope and 
sphere of their employment. The acts of such em- 
ployees, agents and officers within the scope and 
sphere of their employment, are, in a legal sense, 
the acts of the corporation, such acts as the corpo- 
ration itself would do, or is empowered to do, and 
for which the corporation is liable. 

8. The Court instructs the jury, that, if you be- 
lieve from the evidence that the defendant was 
notified that its wires were in such condition as to 
be a cause of danger to those who might lawfully be 
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near them, and failed to take immediate steps to 
investigate and rectify such condition, if the same 
existed, and if a sufficient length of time between 
such notice to the defendant and the accident to 
plaintiff for such investigation and correction had 
elapsed, and thereafter, by reason of the failure of 
the defendant to attend to its said wire, such wire or 
wires, charged with electricity hung suspended over 
the scene of the accident so as to become dangerous 
to persons lawfully near the same, then the defend- 
ant would be guilty of negligence. 

9. The Court instructs the jury that if they be- 
lieve from the evidence, that on the 18th day of 
August, 1909, Clarence J. Benner came to his death 
[126] while in the exercise of ordinary care for his 
own safety, in the manner and by the means set 
forth in the amended complaint filed herein; and if 
the jury further believe from the evidence that the 
death of said Clarence J. Benner was caused by 
the negligence of the defendant, Truckee River 
General Electric Company, as charged in the declar- 
ation; and if the jury further believe from the evi- 
dence that the said Clarence J. Benner left him 
surviving brothers and a sister, as charged in the 
complaint; and that such brothers and sister, by the 
death of said Clarence J. Benner, have suffered pe- 
cuniary loss, then, in law, the plaintiff is entitled to 
recover. 

10. If the jury should find for the plaintiff, the 
pecuniary value of the life of the deceased to his 
brothers and sister is to be determined by you from 
all the evidence in the case, and in this connection 


210 Truckee River General Electric Company 


you may consider the deceased’s age, condition of 
health and strength at the time of his death, his 
capacity for earning money, his occupation, his per- 
sonal habits, his wages, and all other facts in evi- 
dence; and the value is to be fixed at the present 
worth of the amount which it is reasonably the de- 
ceased would have contributed to his said brothers 
and sister in money, property or services, had he 
lived, during his and their expectancy of life, and 
of which, in view of all the evidence, they were, in 
your judgment, deprived by the death of Clarence 
J. Benner. 

11. The Court instructs the jury that the total 
limit of damages which they may assess in this case, 
should they find for the plaintiff, is the sum of 
$30,000.00. 

Thereupon, at the close of the evidence, the de- 
fendant requested the Court to give to the jury the 
following instructions: 

1. I instruct you to return a verdict for the 
defendant. If the above instruction is refused, then 
the defendant requests the Court to give to the jury 
the following instructions: 

2. T instruct you that you cannot award any dam- 
ages to the plaintiff in this action for any loss or 
injury sustained by A. S. Benner, the father of said 
Clarence J. Benner, deceased, on account of his 
death. 

3. There is no evidence in this action tending 
to prove whether the said Clarence J. Benner, de- 
ceased, in his lifetime was in the habit of saving his 
money, or whether he ever accumulated any estate 
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[127] or property, or whether he ever contributed 
to the support of his brothers or sister, or either of 
them, or whether his said brothers or sister, or either 
of them, ever had any reasonable expectation of re- 
ceiving aid from him. Therefore, if you find a ver- 
dict in favor of the plaintiff, you must limit the 
amount of damages to a merely nominal sum. 

4, J instruct you that you cannot award to the 
plaintiff in this action exemplary damages by way of 
punishment or as smart money for defendant’s neg- 
ligence, if any, in causing the death of said Clarence 
J. Benner. 

5. I instruct you that A. 8S. Benner, the father 
of Clarence J. Benner, deceased, is not entitled and 
will not be entitled, to participate in the proceeds 
of any judgment which may be rendered in favor of 
the plaintiff herein, and is not to any extent, under 
the facts of this case as set out in the complaint a 
beneficiary of any judgment obtained herein, by 
reason of the death of the said Clarence J. Benner. 
I therefore instruct you that in determining the 
amount of damages, if any, to which the plaintiff is 
entitled in this case, you will not consider any loss 
or damage which the said A. 8. Benner, father of 
said deceased, has sustained by reason of the death 
of the said Clarence J. Benner, if you do find that 
his death was caused by the negligence of the de- 
fendant in this action. 

6. JI further instruct you in this action you can- 
not award the plaintiff, if you find the plaintiff is 
entitled to recover, any damages for grief or sor- 
row, or pain of mind, or injury to his feelings, or 
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for such grief or sorrow, or pain of mind or injury 
to the feelings of any of the brothers or sister of said 
Clarence J. Benner, deceased; neither can you award 
in this action, if you find that plaintiff has been dam- 
aged, any damages for any pain or suffering, or for 
the loss of the comfort or protection of the deceased 
to said plaintiff, or any of the beneficiaries therein 
named, on this account; neither can you award any 
damages to said! plaintiff on account of any pain or 
suffering of the said deceased, caused by any act of 
negligence of said defendant. 

7. It is alleged in the complaint and has not been 
denied, that the deceased was at the time that he 
met his death engaged as a miner in the employ of 
the Charles Butters Company, Limited; I therefore 
instruct you that it was the duty of the Charles But- 
ters Company, Limited, to provide for said Clarence 
J. Benner while engaged in its employment, a safe 
place in which to work; and if you find [128] that 
the said Charles Butters Company, Limited, failed 
to furnish the said Clarence J. Benner a safe place 
to work, and that by such failure or neglect Clar- 
ence J. Benner was killed, then I instruct you that 
his death was caused by the negligent act of said 
Charles Butters Company, Limited, and you may 
take that matter into consideration in arriving at 
your verdict in this action. 

8. Negligence in this case cannot be presumed by 
you by the mere happening of the accident. 

9. Plaintiff is not entitled to a verdict on any 
ground of negligence not set out in his complaint; 
neither is he entitled to recover in this action unless 
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you believe from a preponderance of the evidence 
that the death of Clarence J. Benner was the nat- 
ural and proximate result of such negligence, if any, 
on the part of the defendant corporation. The bur- 
den of proving his case by a preponderance of the 
evidence rests upon the plaintiff. A proximate 
cause of an event is defined as that which in the nat- 
ural and continuous sequence unbroken by any new 
independent cause, produced that event, and with- 
out which the event could not have occurred. 

10. I further instruct you that if you find for the 
plaintiff, in this case, then the amount to be fixed 
by you shall consist only of such pecuniary damages 
which would be the exact equivalent of the injury, 
if any, sustained by the brothers and sister of the 
deceased, as shown by all the evidence in this case, 
by reason of the death of said Clarence J. Benner. 

11. I further instruct vou that when a child is 
under age. the parents have a right to his earnings, 
and may therefore sue for the loss experienced by 
his death, but this right ends when he maintarns 
his majority. and, if death occurs before that. a re- 
covery is limited in consequence to his probable 
earnings up to that time: the chance of survivorship, 
his ability and willingness, after he should become 
of age, to support others, being too vague, as is de- 
clared. to enter into an estimate of damages mer elv 
compensatory. 

12. I instruct vou that Charles Ed. Benner and 
George C. Benner and Will Benner, and each of 
them. brothers of Clarence J. Benner, deceased, are 
not, nor is either of them, entitled, and will not be 
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entitled, to participate in the proceeds of any judg- 
ment which may be rendered in favor of the plain- 
tiff herein, [129] and they are not, nor is either 
of them, to any extent, under the facts of this case, 
a beneficiary of any judgment obtained herein, by 
reason of the death of the said Clarence J. Benner. 
I therefore instruct you that in determining the 
amount of damages, if any, to which the plaintiff 
is entitled in this case, you will not consider any 
loss or damage which the said Charles Ed. Benner, 
George C. Benner and Will Benner, brothers of said 
deceased, have or has sustained by reason of the 
death of said Clarence J, Benner, if you do find that 
his death was caused by the negligence of the de- 
fendant in this action. 

13. I further instruct you that if you find for the 
plaintiff in this case, then the amount to be fixed 
by you shall consist only of such pecuniary damages 
which would be the exact equivalent of the injury, 
if any, sustained by Mrs. Charles Bogel, sister of the 
deceased, as shown by all the evidence in this case 
by reason of the death of the said Clarence J. Ben- 
ner. 

At the conclusion of the argument, the Court in- 
structed the jury as follows: 

The COURT.—Gentlemen, you will now listen to 
the instructions. This action was brought by the 
plaintiff, A. S. Benner, as administrator of the es- 
tate of his son, Clarence Benner, to recover from 
the Truckee River General Electric Company the 
sum of $30,000 damages for the death of said Clar- 
ence Benner. It is admitted that Clarence Benner 
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at the time of his death was in the employ of the 
Charles Butters Company, Limited, at an agreed 
compensation of $4.00 per day. Leading from the 
mine in which he was working to a rock-breaker 
several hundred feet to the east of the mine, was an 
iron-covered passageway. At the time of the acci- 
dent, and for many months prior thereto, the Elec- 
tric Company was maintaining, and had maintained, 
a pole line carrying high tension wires for the dis- 
tribution of electric current. This line crossed the 
passageway nearly at right angles. The wires were 
supported by poles on each side of the passageway; 
when these poles were in a vertical position the 
wires overhung the ridge or crest of the passageway 
some three or four feet. It is alleged in the com- 
plaint that sometime during the month of July, 
[180] 1909, the guy wire holding one of the poles 
to the south of the passage became loosened, or had 
been broken, and in consequence the two poles imme- 
diately to the south, thus deprived of support, under 
the strain of the high tension wires, were drawn and 
inclined toward the north to such an extent that the 
wires fell and rested upon the iron-covered passage- 
way and the iron covering was charged with a deadly 
current of electricity. 

Defendant admits that the wires rested upon the 
iron-covered passageway, and that the iron was 
charged with a deadly current of electricity but 
denies that this occurred until after the 18th day of 
August. 

Plaintiff alleges that for the space of a month or 
thereabouts prior to the accident, defendant wil- 
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fully, wantonly, maliciously, carelessly and negli- 
gently allowed the poles to lean toward the Oru, 
and said high tension wires to remain in proximity 
to and rest upon said iron-covered passageway. 
Plaintiff further charges that defendant was notified 
of the condition of the poles and wires; that it ex-— 
amined them; and promised Charles Butters Com- 
pany to repair them, but wholly failed to do so. De- 
fendant admits its failure to make such repairs and 
to restore the two poles to a vertical position, but 
denies that such failure was willful, wanton, mali- 
clous, careless or negligent; admits notice that the 
guy wire was broken or loosened, but denies that 
Charles Butters Company notified it that said high 
tension wires were resting on the iron-covered pass- 
ageway; and alleges that said notification was re- 
ceived by defendant’s agent but a short time before 
the accident; admits that it examined the poles and 
wires immediately on receipt of such notice; declares 
that the high tension wires were not then resting on 
said iron-covered passageway; that its agent prom- 
ised as soon as practicable, using all possible dili- 
gence therefor, to repair the guy wire and straighten 
up the poles. It is stated in the complaint that on 
the 18th day of August, 1909, Clarence J. Benner, 
without any carelessness or negligence on his part, 
sat down, leaned his head and shoulders against the 
iron covering of this passageway, and instantly re- 
ceived through his body a severe charge and current 
of electricity, whereby he was injured, and there- 
after languished in great agony, and subsequently 
died, from the effects of the injury. It is further 
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stated that said defendant then-and there carelessly, 
negligently, wilfully, [181] wantonly and mali- 
ciously allowed said charge and current of electricity 
from the electric plant of defendant to enter said 
iron covering of said passageway, and to injure said 
Benner, and thus caused his death. 

Defendant admits that Benner came to his death 
as thus alleged, but denies any carelessness or negli- 
gence on its part, or that it wantonly, willfully or 
maliciously caused or permitted said charge of elec- 
tricity to enter the iron-covered passageway, or to 
injure said Clarence Benner. 

Defendant alleges that Clarence Benner knew, or 
should have known, of the maintenance, position and 
condition of the wire lines, and of the iron-covered 
passageway, and that the siding upon said passage- 
way was also iron covered. ‘Thus by its denials de- 
fendant raises an issue as to whether Clarence Ben- 
ner was not himself guilty of contributory negli- 
gence. 

In deciding whether Benner knew or should have 
known of the dangerous condition, you should con- 
sider all the circumstances, as well as his knowledge 
and experience. He was entitled to assume that the 
Truckee River General Electric Company had taken 
every proper precaution to protect the public from 
coming in contact with dangerous currents of elec- 
tricity which it might transmit over its lines. Ben- 
ner was not bound in the exercise of that ordinary 
care which the law requires of him, to make any 1n- 
vestigation as to the condition of defendant’s wires, 
unless he was put upon inquiry by some discovery 
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or some suggestion of danger, which, under the cir- 
cumstances, it was gross carelessness for him to 
neglect. 

The defense of contributory negligence is an af- 
firmative defense to be established by a preponder- 
ance of the proof introduced and admitted in the 
case. In other words, you cannot assume that the 
decedent was guilty of contributory negligence; such 
negligence must be shown by a preponderance of the 
evidence, and the burden of showing it is upon the 
defendant. If the fact of contributory negligence is 
disclosed by the evidence of the plaintiff himself and 
by'a preponderance of that proof, you are warranted 
in finding it to be a fact, even though defendant of- 
fers no evidence on that point. If you find that he 
was guilty of contributory negligence, then your ver- 
dict should be for the defendant. The important 
issue in this case, however, is as to whether the death 
of Clarence Benner was the natural and direct result 
of the negligence and carelessness of the [132] 
defendant. Corporations can only act through their 
officers, agents and employees. The acts of such an 
employee, agent or officer within the sphere of his 
employment, are in a general sense the acts of the 
corporation, such acts as the corporation itself could 
do, or has power to do, and for which the corpora- 
tion is liable. The law did not require the defend- 
ant to absolutely insure the safety of its lines and 
wires. No one is held responsibly for consequences 
which cannot with reasonable care and diligence be 
foreseen and guarded against. That is, if the de- 
fendant, with the exercise of reasonable foresight 
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and prudence, could not have anticipated that seri- 
ous consequences might follow from its failure to 
repair the poles, wires and guy wire, there would 
be no negligence. The happening of an accident is 
not of itself proof of negligence, but that fact, in 
connection with all other evidence in the case, may be 
considered by you in determining whether the de- 
fendant was negligent. 

It is the duty of an electric company owning, main- 
taining and using electric wires charged with a 
deadly current of electricity, to furnish as nearly as 
possible, perfect protection to those who may have 
occasion to use or be near the same. ‘The care, pro- 
tection and diligence required by the owner of such 
wires varies with the danger which might be in- 
curred by negligence. The greater the degree of 
danger, the greater the degree of care required. In 
all cases where electric wires carry or may carry 
strong and dangerous currents of electricity, and the 
result of negligence might expose to death or serious 
injury any person who may be lawfully in proximity 
of the wires or liable to come in contact with them, 
a high degree of care and diligence to avoid such re- 
sults is required. 

Negligence consists in doing something which a 
reasonable person would not have done, or in failing 
to do that which a reasonable person would or should 
have done. Negligence in this case cannot be pre- 
sumed by you from the happening of the accident. 
If you believe from the evidence defendant was no- 
tified that its wires were in such condition as to be 
a cause of danger to those who might lawfully be 
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near them, and failed to take immediate steps to in- 
vestigate and rectify such condition, if the same ex- 
isted, and if a sufficient length of time between such 
notice to the defendant and the accident to plaintiff 
for such investigation and [133] correction had 
elapsed, and thereafter by reason of the failure of 
defendant to attend to its wires, such wire or wires, 
charged with electricity hugh suspended over the 
scene of the accident so as to become dangerous to 
persons lawfully near the same, then defendant 
would be guilty of negligence. If under these in- 
structions you find defendant was not negligent, that 
would end the case. If you should find that defend- 
ant was negligent, however, it would be your duty to 
consider the question of damages. 

Generally, there are two classes of damages which 
may be considered in cases of this character, pecu- 
niary damages and exemplary damages. Pecuniary 
damages are the precise measure of the injury done. 
Exemplary damages have no special reference to the 
amount or the exact measure of the injury, but are 
imposed as punishment for the commission of a will- 
ful injury, or for wanton disregard of duty. 

Tf you find for the plaintiff in this case the amount 
to be fixed by you should consist only of such pecuni- 
ary damages as would be the exact equivalent of the 
injury, if any, sustained by the brothers and sister 
of the deceased, as shown by all the evidence in this 
ease, by reason of the death of Clarence Benner. 

You cannot award to plaintiff in this action exem- 
plary damages by way of punishment or as smart 
money for defendant’s negligence, if any, in causing 
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A. S. Benner, the father of Clarence Benner, de- 
ceased, is not entitled, and will not be entitled, to 
participate in the proceeds of any judgment which 
may be rendered in favor of the plaintiff herein, 
and is not to any extent, under the facts of this case 
as set out in the complaint, a beneficiary of any 
judgment obtained herein, by reason of the death 
of Clarence Benner. I therefore instruct you that 
in determining the amount of damages, if any, to 
which the plaintiff is entitled in this case, you will 
not consider any loss or damage which the said A. 
S. Benner, father of said deceased, has sustained by 
reason of the death of the said Clarence J. Benner, 
if you do find that his death was caused by the neg- 
ligence of the defendant in this action. 

You cannot award the plaintiff, if you find the 
plaintiff is entitled to [184] recover, any dam- 
ages for grief or sorrow or pain of mind, or injury 
to his feelings, or for such grief or sorrow, or pain 
of mind or injury to the feelings of any of the broth- 
ers or sister of said Clarence J. Benner, deceased; 
neither can you award in this action, if you find 
plaintiff has been damaged, any damages for any 
pain or suffering, or for the loss of the comfort or 
protection of the deceased to said plaintiff, or any 
of the beneficiaries therein named, on this account; 
neither can you award any damages to said plaintiff 
on account of any pain or suffering of said deceased, 
caused by any act of negligence of defendant. 

If you believe from the evidence that on the 18th 
day of August, 1909, Clarence Benner came to his 


222 Truckee River General Electric Company 


death while in the exercise of ordinary care for his 
own safety, in the manner and by the means set 
forth in the amended complaint filed herein; and if 
you further believe from the evidence that the death 
of said Clarence Benner was caused by the negli- 
gence of the defendant, Truckee River General 
Electric Company, as charged in the declaration; 
and if you further believe from the evidence that the 
said Clarence J. Benner left him surviving brothers 
and a sister, as charged in the complaint, and that 
such brothers or sister, by the death of said Clarence 
Benner, have suffered pecuniary loss, then in law, 
the plaintiff is entitled to recover. 

If you should find for the plaintiff, the pecuniary 
value of life of the deceased to his brothers and sis- 
ter is to be determined by you from all the evidence 
in the case, and in this connection vou may consider 
the deceased’s age, condition of health and strength 
at the time of his death, his capacity for earning 
money, his occupation, his personal habits, his 
wages, and all other facts in evidence; and the value 
is to be fixed at the present worth of the amount 
which it is reasonably probable the deceased would 
have contributed to his said brothers and sister in 
money, property or services, had he lived, during 
his and their expectancy of life, and of which, in 
view of all the evidence, they were, in your judg- 
ment, deprived by the death of Clarence Benner. 

You are the exclusive judges of the facts, of the 
credibility of the witnesses, and of the weight which 
is to be given to each statement made by each wit- 
ness. Counsel may declare what is proven; the 


vs. A. S. Benner. 223 


Court may express [185] its views as to what the 
facts are; you, however, are to listen to such utter- 
ances, and give them such consideration, and such 
consideration only, as you in your judgment deem 
proper and reasonable as intelligent, honest men. 

As to the law the rule is different. You are to 
follow the instructions of the Court. If the Court 
errs in its statement of legal principles, it is the 
error of the Court for which the Court alone is re- 
sponsible, and not the jury. 

It may be pertinent, however, for me to say here 
that under the common law there could be no re- 
covery in a ease of this kind; the theory was that 
the cause of action was in the injured party himself, 
and when he died his cause of action died with him. 
Whatever relief can be afforded in this action comes 
under the provisions of a statute passed by the 
legislature of this State. Now, whether that statute 
is broad enough, whether it is adequate, whether it 
is good or bad, whether it is the law as it ought to 
be, is not for us to consider. If the law is unwise, 
if it is too broad or too narrow, that is no concern 
of ours; the responsibility for that lays with the 
law-making body. We are here simply to execute 
the law as it is written, and as it is found; that duty 
rests upon you just as it rests upon me. 

You cannot go outside or beyond the testimony. 
The plaintiff is not entitled to a verdict on any 
ground of negligence not set out in his complaint, 
neither is he entitled to recover in this action unless 
you believe from a preponderance of the evidence 
that the death of Clarence Benner was the natural 
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and proximate result of such wrongful act, neglect 
or default of the defendant. 

By a preponderance of evidence is meant that evi- 
dence which after a consideration of all the testi- 
mony, is entitled to the greater weight; it is such 
evidence as, when compared with that opposed to it, 
has the more convincing force. The burden of prov- 
ing his case by a preponderance of the evidence rests 
upon the plaintiff. As I have already intimated, 
the defendant cannot be charged with responsibility 
for the death of the deceased unless his death was 
the direct and proximate consequence and result of 
the negligence, default or wrongful act of the de- 
fendant. A proximate cause of an event is defined 
as that which in the natural and continuous se- 
quence, [186] unbroken by any new independent 
eause, produced that event, and without which the 
event could not have occurred. A witness is en- 
titled to the greatest weight, everything else being 
considered, who has the best opportunity to know 
and the highest degree of intelligence in seeing, 
understanding and weighing whatever appears be- 
fore him in relation to the subject upon which he is 
examined. A witness is presumed to speak the 
truth; this presumption, however, may be repelled 
by the manner in which he testifies, by his demeanor 
on the witness-stand, by the character of his testi- 
mony, by his motives, or by contradictory evidence. 

In judging the credibility of the respective wit- 
nesses in this case, if there is any conflict you may 
believe the whole or any part of the evidence of any 
witness, and if you believe that a witness has testi- 
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fied falsely, and has done so knowingly and willfully, 
to any material matter, you may disregard the whole 
or any part of his testimony as may be dictated by 
your best judgment, save where it is corroborated by 
other credible testimony. 

In this connection you must remember that your 
power and duty to judge of the effect of the evidence 
is not an arbitrary one, it must always be exercised 
with legal discretion, and in subordination to the 
rules of evidence. 

It takes twelve of your number to find a verdict. 
The Clerk has prepared two forms of verdict, and 
when you have retired to your jury-room you will 
elect a foreman; when you have agreed upon your 
verdict you will notify the Marshal, and you will be 
brought into court. I will now leave this case with 
you, gentlemen, and I wish to say that I do it with 
the utmost confidence. You have listened to this 
evidence very patiently and very carefully. You 
are to remember that you are here to find the truth, 
and to do that which is just and right between these 
parties. You are not to be swayed by sentiment; 
you are not to decide against one party because it is 
a corporation, or in favor of the other party because 
he is an individual. You are not to be influenced by 
these considerations. You are simply to give a ver- 
dict just and fair, which your own conscience will 
approve, and to do that which is right between man 
and man, and I am sure you will do it. [187] 

The COURT.—Have you any exceptions to take 
to the instructions ? 

Mr. BROWN.—We have no exceptions. 
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Mr. MASSEY.—On behalf of the defendant, if 
the Court please, I desire at this time to save as a 
matter of record certain exceptions. I desire to ex- 
cept to that part of the Court’s instructions defining 
the degree of care required by the deceased, Clar- 
ence J. Benner, under the plea of contributory neg- 
ligence, in that the degree of gross carelessness as 
given by the Court to the jury is the lowest degree 
of care that is required by the law. I desire also at 
this time, if the Court ‘please, to except to that part 
of the instructions given by the Court wherein the 
Court instructed the jury in effect that the damages 
to be ascertained under the facts of the case and the 
issues presented, could be determined as the pres- 
ent worth of the contributions of Clarence Benner, 
if any, made to his brothers and sister during his 
lifetime, for the reason that there is no evidence as 
to a part of the brothers that any contributions were 
ever at any time made by Clarence Benner during 
his lifetime; and for the additional reason that any 
contributions made by said Clarence Benner under 
the undisputed evidence, to William Benner, was 
not made as a voluntary contribution upon which 
there could be based any expectancy on the part of 
William Benner so far as he was concerned. And 
for the further and additional reason, if the Court 
please, that it is impossible to determine under the 
facts in this case what the present worth of any con- 
tributions is, as it involves speculation upon the part 
of the jury as to future conditions, which may or 
may not arise, and upon which there can be and was 
no evidence whatsoever. Those, I believe, are the 
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the Court upon its own motion. 

Now, if the Court please, I desire to except to the 
refusal of the Court to give the first requested in- 
struction on behalf of the defendant, for the reason 
first, because it has not been shown by the evidence 
that Clarence J. Benner’s death was caused by any 
negligent act or conduct of this defendant. Second, 
because the evidence shows that Clarence Benner’s 
death was caused by his own contributory negli- 
gence. Third, because the evidence fails to show 
that Clarence J. Benner at the time of his death had 
been emancipated from any obligation or the rela- 
tion he might sustain under the law to his [188] 
father, A. S. Benner, and! that his brothers and sis- 
ter, or either of them, have not therefore been dam- 
aged to any extent, or in any amount, in that, in the 
absence of emancipation, any sums of money ad- 
vanced by Clarence J. Benner to any brother or 
sister, under the evidence, would be an advancement 
from the father, who was entitled to and the owner 


of the wages of Clarence J. Benner, and not the con-. 


tribution of Clarence J. Benner himself. Fourth, 
because the evidence fails to show that the said 
Clarence J. Benner ever contributed anything of his 
own, or belonging to him, to his brothers or sister, 
or either of them, and! for the further reason that 
A.S. Benner, the father of the deceased, who was a 
minor, as shown by the complaint, at the time of his 
death, was entitled to all of his wages, and that in 
the absence of evidence showing emancipation the 
wages belonged absolutely to the father, and that 
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any contributions under the evidence, made, or al- 
leged to have been made, to the brothers and sister 
in the complaint, were made simply with the per- 
mission of the father, A. S. Benner, and were not 
contributions on the part of Clarence Benner at all. 
And that in this action no damages can be awarded 
to the plaintiff, A. S. Benner, under the instructions 
of the Court and the pleadings, for the reason that 
he is claiming, and can claim, no damages on account 
of the death of the said Clarence J. Benner. And 
for the further and additional reason that it appears 
from the evidence that the death of Clarence J. 
Benner, deceased, was caused as shown by the evi- 
dence, by the negligent act of the Charles Butters 
Company, the employer of the said Clarence J. Ben- 
ner, in failing, under the law as required, to furnish 
the said Clarence J. Benner a safe place within 
which to work. 

I desire also, if the Court please, to except to the 
action of the Court in refusing to give defendant’s 
requested instruction No. 3, in that the rule stated 
therein as to the measure of damages as to collateral 
and kindred, where there is no legal liability exist- 
ing on account of the relation of the parties, such 
as father and son, or husband or wife, would be a 
mere matter of speculation, involving remote mat- 
ters, upon which and about which there could be no 
evidence directed whatsoever. 

I desire, if your Honor please, to except to the 
action of the Court in refusing to give defendant’s 
requested instruction No. 7, in that under the [139] 
averments of the complaint and the evidence intro- 
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duced, it appears that Clarence J. Benner was in the 
employment of the said Charles Butters Company, 
Limited, at the time of his death, and that the 
Charles Butters Company, Limited, owed to said 
deceased as its employee, the duty of furnishing a 
safe place within which the said Clarence J. Benner 
could be employed, and that his death, as shown by 
the evidence, was caused by the failure and negligence 
of the Charles Butters Company, Limited, to so 
furnish to said Clarence J. Benner a safe place in 
which to perform his work. 

I desire to except to the action of the Court in re- 
fusing to give to the jury defendant’s requested in- 
struction No. 11, in that the rule stated that the 
father was entitled and had the absolute right to the 
earnings of his son, under the pleadings herein and 
the issues made thereby, was a correct statement of 
the rule, so far as the relation of father and son is 
concerned ; and that his right to sue for loss of wages 
or loss of services during the minority of the son, is 
vested under the law in the father alone, in the ab- 
sence of an alleged emancipation and proof thereof ; 
and the recovery on the part of other heirs or rela- 
tions involves a chance of survivorship, the ability of 
the deceased to continue to work, his willingness 
after majority to work, or to contribute, and the 
question as to whether or not he should thereafter 
marry, and become the head of a family, and be 
required under his legal obligations to support such 
family. 

I desire to except also to the refusal of the Court 
to give instruction No. 12, requested by the defend- 
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ant for the reason that there is no evidence in this 
case upon which to base any finding that anything 
was ever contributed by the deceased to Charles E. 
Benner during the life of Clarence J. Benner, and 
therefore nothing upon which to base any finding 
that he had any right of expectancy of any contri- 
butions had Clarence J. Benner continued to live. 
For the same reason as to George C. Benner, the 
other brother. For the same reason as to Will Ben- 
ner, in that the only evidence so far as Will Benner 
was concerned, shows that the contributions made by 
Clarence J. Benner were for the purpose, as ex- 
pressly testified, of relieving him of the stress caused 
by the violation of the Virginia & Truckee Railroad 
Company to give him continuous employment dur- 
ing a certain period [140] before the death of the 
said Clarence J. Benner. 

I believe, if the Court please, I may be mistaken, 
I don’t want to make a record upon anything I mis- 
understood, did the Court instruct that the pecuniary 
damages in its own language, were the exact amounts 
that the beneficiaries were shown to have sustained? 

The COURT.—No, I gave simply a general in- 
struction on that question, that the pecuniary dam- 
age was the precise measure of the actual injury re- 
ceived. It was a definition of the term pecuniary 
damage. 

Mr. MASSHEY.—I desire, if the Court please, to 
except to the refusal of the Court to give defend- 
ant’s requested instruction No. 13, because if there 
is any testimony whatever of any expectancy, or 
right of expectancy, so far as the contributions were 
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concerned, from Clarence J. Benner, deceased, in 
after years to the sister, Mrs. Bogel, that such ex- 
pectancy was limited to her alone by the evidence, 
and that she would have no right to recover anything 
on that account except the exact equivalent of what 
might have been a loss to her by reason of the death 
of Clarence J. Benner, in case such death should 
have been caused by the negligent act of the defend- 
ant company. I desire to except to the action of 
the Court in giving plaintiff’s requested instruction 
No. 3— 

Mr. BROWN.—Just a moment, Judge Massey. 
If the Court please, your Honor used a word in 
that instruction which I understood yesterday it was 
agreed could be struck out, and that was the word 
at the end of that instruction ‘‘gross’’ carelessness. 
it may be your Honor did not understand. The ob- 
jection was made yesterday by Judge Massey to the 
word ‘‘gross’’ in connection with carelessness, and I 
would like to have it struck out. 

The COURT.—It was marked out, but in the copy 
I used I forgot to strike it out. 

Mr. BROWN.—We would like to have the instruc- 
tion modified by striking out the word ‘‘gross.”’ 

Mr. MASSEY.—I shall ask the Court to give the 
instruction to the jury in its modified form, because 
the context would leave that impression in the minds 
of the jury. 

The COURT.—You may proceed. 

Mr. MASSEY.—I desire to except to the instruc- 
tion as given, and with the word ‘‘gross.’’? [141] 

The COURT.—That will be corrected. 
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Mr. MASSEY.—For the reason said instruction 
is without the evidence in this case, and without ap- 
plication therefor. Did I understand that the word 
‘insulation’’ of defendant’s wires was stricken out 
of the instruction as modified? 

Mr. HHEER.—It was done. 

The COURT.—I will read it over, so there will be 
no question about that. I will read the Sth para- 
graph of instruction No. 3 again. 

Mr. MASSEY.—The 4th and 5th paragraph has 
the word ‘‘insulate’’ in it. 

The COURT.—In the 4th it was omitted, but I 
will read that also, if you wish. 

Mr. MASSEY.—With the exception I have taken, 
with the modification as indicated, I don’t care to go 
any farther. Now, I desire to except to the giving 
of instruction No. 4 requested by the plaintiff, for 
the reason that the language therein has a measure 
of care, to wit, ‘‘as nearly as possible,’”’ requires a 
higher degree of care, and that care amounting al- 
most to an insurer, which is not required by law. 

I desire to except to the giving of instruction No. 
5 as requested by the plaintiff, for the reason that 
the degree of care, as defined in the instruction, con- 
flicts with, and the degree of care required in, in- 
struction No. 4. And for the same reason I except 
to the instruction No. 6, mm that there is a conflict 
with the degree of care required as defined in the two 
separate instructions. 

T desire to except to the giving of instruction No. 
7 as requested by the plaintiff, for the reason that 
the evidence before the Court is not sufficient to show 
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what the scope or authority of the agent W. W. 
Wright was under his employment with the com- 
pany, and it is therefore inapplicable in that it leaves 
the matter af the scope of employment based upon 
an instruction, without evidence upon which to base 
it, and any alleged negligent act of the agent Wright, 
is not shown by the evidence to have been within the 
scope of his employment with the Truckee River 
General Electric Company. 

I also desire to except to the giving of instruction 
No. 8, in that there is no issue in this case that the 
condition of the wires of the defendant company 
were to any extent the cause of the death of Clarence 
J. Benner, deceased, and that part of the instruction 
‘so as to become dangerous,’’ as stated in the in- 
struction, is without basis in evidence, in that all the 
evidence introduced as to the condition of the wires 
prior to the date of the accident, [142] and up to 
the time of the accident, shows that there was no 
danger whatever from those wires. 

I desire also, if the Court please, to except to the 
giving of instruction No. 9, requested by the plain- 
tiff, if it was given, in that there are no facts upon 
which to base this instruction, and it is therefore 
without application, so far as the case is concerned. 
And for the same reason I except and object to the 
giving of instruction No. 10, requested by the plain- 
tiff; and for the additional reason that the rule 
stated therein reposes in the jury the duty of deter- 
mining matters which must be based upon specula- 
tion, without evidence, and to which points there 
could be no possible evidence given. 
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I desire to except to the giving of instruction No. 
11, as requested by the plaintiff, because there is no 
evidence upon which to base any claim for damages, 
other than mere nominal damages, as there are no 
damages shown as a matter of fact or as a matter 
of law, to have been sustained by the brothers and 
sister of the deceased, or by either thereof. 

The COURT.—Judge Massey, did you understand 
me to instruct the jury they were to take the present 
worth of the contributions already made? 

Mr. MASSEY.—Take that as a basis for fixing 
the present worth. 

The COURT.—I did not quite understand your 
objection. 

Mr. MASSEY.—I may not have made myself 
clear. I intended to say that as the basis of fixing 
the present worth of any damages. 

The COURT.—I thought from your objection you 
understood me to say it was the present worth of the 
contributions already received. They are to con- 
sider the contributions heretofore received in deter- 
mining what Clarence Benner would probably con- 
tribute to the support of his brothers and sister here- 
after. 

Mr. MASSEY.—You gave an instruction as to the 
present worth, making as basis contributions before 
his death made by Clarence Benner to his brothers 
and sister, and my objection to that, if your Honor 
please, was that there is no basis, except a mere spec- 
ulation. 

The COURT.—L understood the objection, but I 
did not understand whether I had given the instruc- 
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tion as | meant to or not. [143] 

Mr. MASSEY.—I think you gave it correctly, and 
perhaps I made a slip of the tongue in my excep- 
tion; but my intention was to make the exception 
as stated. 

The COURT.—Gentlemen (addressing the jury), 
the instruction No. 3, in which ‘*‘gross carelessness’’ 
is used, and where the word ‘‘insulation”’ was pos- 
sibly used, should read as follows: 

Clarence Benner was entitled to assume that the 
Truckee River General Electric Company had taken 
every proper precaution to protect the public from 
coming in contact with dangerous currents of elec- 
tricity which it might transmit over its lines. Ben- 
ner was not bound in the exercise of that ordinary 
care which the law requires of him, to make any in- 
vestigation as to the condition of defendant’s wires, 
unless he was put upon inquiry by some discovery or 
some suggestion of danger which under the circum- 
stances it was carelessness for him to neglect. 

IT will say, gentlemen, regarding the argument 
which has been made with reference to the careless- 
ness of the Butters Company, Limited, this: That 
testimony has beem admitted, and it is a part of the 
circumstances of the case; but if you find from the 
testimony that the death of Clarence Benner was due 
proximately and directly to the negligence of this 
defendant, the defendant is liable, even though the 
Butters Company may have been negligent itself. 
Do you wish to take any further exception? 

Mr. MASSEY.—I think my exception heretofore 
taken to the refusal of the Court as requested per- 
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haps covers that, but I desire at this time in order 
to save that point, to except to the instruction of 
the Court as given last, for the reason if the Butters 
Company, Limited, was by its negligence directly 
and proximately the cause of the death of Clarence 
J. Benner, that the defendant in this case could not 
be liable for any act of negligence committed by the 
Butters Company. 

The COURT.—That also is true; they would not 
be liable for the negligence of the Butters Com- 
pany, but they would be liable for their own negh- 
gence, and if their own negligence, notwithstanding 
the negligence of the Butters Company, was proxi- 
mately and directly the cause of this disaster, [144] 
I instruct the jury that the defendant is liable. 

Thereupon the jury at 3:50 P. M. retired to con- 
sider their verdict, and at 9:55 P. M. returned imto 
court with the following verdict: 

“We, the jury in the above-entitled case, find for 
the plaintiff, and assess the damages in the sum of 


$7000.00. 
P.S. GREELEY, Foreman. 


Dated, April 18th, 1912.’’ 

And now comes the above-named defendant, and 
presents this, its proposed Bill of Exceptions, and 
prays that the same may be allowed, and made a part 
of the record of this action, which is hereby done 
this 20th day of May, 1912. 

B.S. FARRING Won 
Judge. 


[Endorsed]: In the District Court of the United 
States, in and for the District of Nevada. A. S. 
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Benner, as Administrator of the Estate of Clarence 
J. Benner, Deceased, Plaintiff, vs. Truckee River 
General Electric Company, a Corporation, Defend- 
ant. No.1109. Bill of Exceptions. Filed 24th day 
of May, 1912. T. J. Edwards, Clerk. Messrs. 
Mack, Green, Brown & Heer and Mr. Gray Mash- 
burn, Attorneys for Plaintiff. Mr. W. A. Massey 
and Messrs. Cheney, Downer, Price & Hawkins, At- 
torneys for Defendant. 

Due and legal service after filing, admitted this 
23d day of May, A. D. 1912, without waiving any 
rights. 

MACK, GREEN, BROWN & HEER, 
Attorneys for Plaintiff. [145] 


[Deposition of E. C. Gerrey, for Plaintiff. ] 


In the United States District Court of the District 
of Nevada. 
A. S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintiff, 
vs. 
TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, 
Defendant. 
To the Truckee River General Electric Company, a 
Corporation, Defendant, and to Messrs. Cheney, 
Downer, Price and Hawkins and W. A. Massey, 
Attorneys for Defendant: 
Please take notice that the plaintiff herein will 
take the testimony of E. C. Gerrey, who resides at 
Monterey, County of Monterey, State of California, 
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and resides more than one hundred miles from the 
place of the trial herein, and more than one hundred 
miles from any place at which the District Court of 
the United States for the District of Nevada is ap- 
pointed by law to be held, from whence his attend- 
ance at the trial of said cause cannot be obtained by 
subpoena of this court or otherwise, to be read in evi- 
dence on the trial of said cause on the part of the 
plaintiff herein, before Silas W. Mack, a Notary 
Public in and for the County of Monterey, State of 
California, at the office of said’ Silas W. Mack in 
said Monterey, on the 16th day of February, A. D. 
1912, at the hour of two o’clock P. M. of said day, 
and continuing from day to day thereafter until com- 
pleted. 

Such testimony will be so taken in accordance with 
the provisions of Sections 863, 864 and 865 of the 
Revised Statutes of the United States. 

Dated this 7th day of February, 1912. 

MACK & GREEN, 
Attorneys for Plaintiff. 

Service of a copy of the foregoing notice admitted 
this 7th day of February, 1912. 

CHENEY, DOWNER, PRICE & HAWKINS, 
Attorneys for Deft. [146] 
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In the United States District Court for the District 
of Nevada. 


A. S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
VS. 


TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, 
Defendant. 

Deposition of E. C. Gerrey, a witness produced on 
behalf of the above-named plaintiff, taken before 
Silas W. Mack, a Notary Public in and for the 
County of Monterey, State of California, at his of- 
fice in the City of Monterey, County of Monterey, 
State of California, on the 16th day of February, 
A. D. 1912, pursuant to the annexed notice. 


United States of America, 
State of California, 
County of Monterey,—ss. 

On the 16th day of February, 1912, before me, 
Silas W. Mack, a Notary Public in and for the 
County of Monterey, State of California, at the time 
and place specified in the annexed notice, personally 
appeared E. C. Gerrey, a witness produced on behalf 
of the above-named plaintiff, pursuant to the an- 
nexed notice; said witness was then and there sworn 
by me to tell the truth, the whole truth, and nothing 
but the truth in the above-entitled action. 

A. A. Heer, of the firm of Mack, Green, Brown & 
Heer, of counsel for plaintiff, was then and there 
present for and on behalf of the above-named plain- 
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(Deposition of E. C. Gerry.) 

tiff, and Prince A. Hawkins of the firm of Cheney, 
Downer, Price & Hawkins, counsel for defendant, 
was then and there present on behalf of the above- 
named defendant. The following questions were 


then and there asked, answers given and proceedings 
had. 


E. C. GERREY, being first duly sworn, testified 
as follows, to wit: 


Direct Examination by A. A. HEER. 
Question. What is your full name, Mr. Gerrey? 
Answer. Ernest Clifford Gerrey. 

@. What is your business, Mr. Gerrey? 

A. Lineman. 

Q. What kind of hneman—what do you mean by 
that 3 AF 
. Well, power line, construct electric [147] 


. Monterey County Gas & Electric Company. 
. How long have you resided here? 
. Since sometime in August. 


A 
line. 
@. Where do you reside, Mr. Gerrey? 
A. In Monterey. 
Q. County of Monterey, State of California ? 
A. Yes, sir. 
«. Are you employed here? A. I am. 
Q. By whom? 
A 
Q 
A 
Q 


. How long have you been in the employment 
of the company mentioned ? A. Since August. 

Q. Where did you reside before you came here, 
Mr. Gerrey ? 
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(Deposition of E. C. Gerry.) 

A. Well, from here I came from Concord, Califor- 
nia. 

@. How long did you reside there? 

A. From the middle of May until August. 

Q. Of what year? 

A. Of nineteen hundred and eleven. 

Q. Where did you reside before May, nineteen 
hundred and eleven? A. Virginia City, Nevada. 

Q. How long did you reside there? 

A. I don’t remember how many years I was there. 

@. Was it more than two years? <A. Oh, yes. 

@. More than three? 

A. Probably five or six years before nineteen hun- 
dred and eleven. That is my: home, you know. 

Q. By whom were you employed there, Mr. Ger- 
rey? A. By the Charles Butters Company. 

Q. By anybody else? 

A. Well, yes, different parties. 

Q. Did you ever work for the Truckee River Gen- 
eral Electric Company? A. Yes, sir. 

Q. When? A. At different times. 

Q. In what capacity ? A. Electrical work. 

Q. By whom were you employed—that is, I mean 
by what person ? 

A. Well, I hired under Mr. Broili, he is—he was 
the President. 

Q. Was it Mr. Broili that employed you? 

A. He is the man I hired out to, yes. 

@. When did you first go to work for the Truckee 
River General Electric Company ? 

A. Well, I have forgotten now. 
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Q. Well, give it as nearly as you can. 

A. That is so far back I don’t remember what year 
it was in fact. 

Q. Was it as early as nineteen hundred and five? 

A. No, it was later than that I think. 

Q. In whose employ were you on the eighteenth of 
August, nineteen hundred and nine? 

A. Charles Butters Company. 

Q. Did you know a man by the name of Wright in 
Virginia City? AT dide 

Q. What is his first name? A. Will Wright. 

Q. Do you know what his business was? 

A. He was in connection with the power company. 

Q. Do you know whether he was connected with 
the company in August, nineteen hundred and nine 
or not? A. I think he was, yes. 

Q. How long before the eighteenth of [148] 
August, nineteen hundred and nine had you been 
in the employ of the Butters Company, do you re- 
member ? 

A. Something over two years or such a matter. 

Q. Before that time whom had you worked for— 
immediately before that time? 

A. For the Truckee River General Electric Com- 
pany. 

@. Do you know whether or not Mr. Wright was 
connected with that company at that time or not? 

A. Yes. 

Q. Did Mr. Wright have anything to do with your 
employment ? A. I worked with him. 

Q. You worked with him in and about the business 
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of the General Electric Company? 

pe Y eS) Sir. 

Q. In August, nineteen hundred and nine, where 
were you working for the Butters Company? 

A. At the Chollar mine. 

Q. How long after that time did you remain at 
that place—how long after August, nineteen hundred 
and nine? A. I don’t remember. 

Q. Let me put it another way then. Did you 
know Clarence Benner during his lifetime? 

A. I did. 

Q. Do you remember the occasion of his death? 

A. I do, yes. 

Q. And were you in the employ of the Butters 
Company at that time? A. I was, yes. 

Q. How long after that time did you remain in 
their employ? 

A. I don’t remember. In the employ of the Com- 
pany up until May of last year. 

Q. What was the nature of your employment at 
the time of Benner’s death, that is, what kind of 
work was you doing? 

A. Electrical work in and around the mine. 

Q. Do you recall a line there that crossed a snow- 
shed near the Chollar mine? A. I do. 

Q. When did you first become acquainted with 
that line? 

A. Well, from the time I went to work there in 
eae. 

Q. Was that there at the time of Benner’s death? 

A. It was. 
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. What kind of a line was it, Mr. Gerrey? 

pelt wasa power line. 

. What power was it carrying if you know? 

. That I do not know. 

. Well, approximately. 

. It was considered a primary line. 

. Do you know what the condition of that line 
was at the snowshed on the date of Benner’s death? 

Mr. HAWKINS.—tThis is too indefinite. 

A. Well, there was a wire on the roof, I know that. 

Mr. HAWKINS.—I move to strike the answer 
because not responsive to the question. 

Q. Mr. Gerrey, how was that wire carried over the 
roof of the snowshed in its normal condition? By 
what was it supported? A. By a pole line. 

Q. When it was in its normal condition how high 
[149] was the wire above the top of the snowshed? 

Mr. HAWKINS.—Object to the question because 
it is incompetent and because there is no evidence 
showing that the witness knows what the condition 
of the line was at any time and because there is no 
evidence showing anything about what the normal 
condition referred to in the question means or was. 

Mr. HEER.—(To Mr. GERREY.) Well, you an- 
swer the question. 

Mr. HAWKINS.—I would like to object to the 
question further for the reason that there is no evi- 
dence showing that the witness knew anything about 
the normal condition or any condition of the wire 
prior to August eighteenth, nineteen hundred and 
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nine. 


vs. A. S. Benner. 245 


(Deposition of E. C. Gerry.) 

Mr. HEER.—(To Mr. GERREY.) Well, you an- 
swer the question now. 

A. Well, I can’t. I don’t know how far it was 
above the building, I did at the time I reckon. IL 
don’t remember now what it was. 

Q. You say you did at the time. What time do 
you mean? 

A. Well, on or before the eighteenth of August. 

Q. How long before that time had you been fa- 
miliar with that wire? 

A. Well, as I stated before, up until I was first 
employed there. 

Q. Up until you were first employed there—by 
whom? Employed by whom? 

A. By the Butters Company. 

Q. Well, when was that? 

A. Well, as I stated, I do not know when I did 
go to work there at the mine. 

Q. Well, approximately. How long before Ben- 
ner’s death? A. A few months. 

Q. During that few months that you speak of were 
you familiar with the condition of that wire? Dur- 
ing the few months you speak of being employed by 
the Butters Company at the Chollar mine were you 
familiar with that wire? A. Not before that, no. 

Q. I asked you, Mr. Gerrey, if during the few 
months preceding Mr. Benner’s death, when you 
have stated, that you were in the employ of the But- 
ters Company at the Chollar mine, you were familiar 
with that wire? 

A. I do not get your question now. 
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Q. Well, now, you say that you were employed 
by the Butters Company at the Chollar mine for a 
few months before Mr. Benner’s death? 

A. Yes, sir. 

Q. I will ask you now if during that time you were 
familiar with that wire passing over the snowshed? 

A. Yes. 

Q. Can you now say what the condition of that 
wire was during those few months with reference to 
the snowshed? [150] 

Mr. HAWKINS.—I object to the question on the 
ground that it is indefinite, uncertain as to what is 
intended being meant by the condition of the wire 
as referred to in the question. 

A. Well, the wire was slack. 

Q. Do you know, Mr. Gerrey, when it first became 
slack ? A. No. 

Q. Do you know whether it was slack or not on the 
eighteenth day of August, nineteen hundred and 
nine? ie TEes: 

®. How long before that time, if at all, did you 
know of its being slack? 

A. Well, some time in July I noticed it was slack. 

Q. Now, Mr. Gerrey, if the wire was not slack, but 
taut, how high would it be above that snowshed at 
that time? 

A. I do not remember how far it was. 

Q. Well, as nearly as you can tell. 

A. Well, I can’t answer that without knowing. 
Well, I should judge a few feet. 

Mr. HAWKINS.—Strike the answer as not being 
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responsive to the question and being imagination of 
the witness and not any definite answer. 
Q. How many feet do you mean by a few feet, Mr. 
Gerrey ? A. Well, I can’t say. 
Q. Put it in figures as nearly as you can. 


co | 


A. I can’t place any distance not knowing. IL 
might have at the time, but I have forgot now. 

@. You mean a hundred feet? 

A. Well, hardly; maybe two or three, or five, I do 
not know. 

Q. Was it more than two feet? 

A. I should imagine, yes. 

Mr. HAWKINS.—I move to strike the answer 
out as not responsive to the question. 

Q. To the best of your recollection, Mr. Gerrey, 
was it two feet or more? 

A. It was possibly more. I can’t recall the dis- 
tance at all now. 

Mr. HAWKINS.—I move to strike the answer as 
not responsive, being speculative and not in any way 
definite or certain. 

Q. Mr. Gerrey, I don’t want your imagination or 
your guesses—I would like for you to state to the 
best of your recollection. 

A. That is what I am doing. It is so long back 
that I can’t remember. 

Q. Weil, now, just state what that height was 
above the snowshed. 

A. In stating I would state wrong because I don’t 
remember. 
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Q. You say you knew of that condition from some 
time in the latter part of July. Can you tell me 
when you first noticed it that the guy wire was slack, 
how high the power wire was above the snowshed? 

A. Well, there was a few inches between them. 
[152] 

Q. Mr. Gerrey, was the guy wire so fastened to 
the pole and to that bolt you have spoken of—which 
way did it run from the snowshed? Was the top of 
the wire—the wire on the pole—fartherest from the 
snowshed or the bottom if fartherest from the snow- 
shed? 

Mr. HAWKINS.—I object to the question for the 
reason that witness does not testify, as I recall it, 
that at any time did he ever see the guy wire at- 
tached to the pole referred to. 

A. Well, the bottom of it was further from the 
shed. 

Q. Did you ever see the guy wire when it was in 
place and fastened to the bolt, Mr. Gerrey? 

eeeieciid, 

Q. At that time what was the condition of the pole 
with reference to being upright or leaning? 

A. The pole was upright at that time to the best of 
my knowledge. 

Q. What effect did the leaning of that pole have 
upon the wire passing over the snowshed? 

Mr. HAWKINS.—Objected to as incompetent, 
calling for conclusion of witness which is a matter 
that the jury may determine from the facts as well 
as the witness can draw a conclusion. It is incompe- 
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tent. A. Well, causing slack. 

Q. Mr. Gerrey, what did you do with reference to 
that loosened guy wire and sagging power wire when 
you first discovered it. A. I notified the manager. 
. Who do you mean by the manager? 

Mr. Stone. 

. Do you know when that was? 

. Well, I can’t call the date at the present time. 
. Well, as nearly as you can. 

. To the best of my knowledge it was in the lat- 
ter part of July some time. 

Q. How often did you report that to Mr. Stone—- 
once or more? 

A. Well, I don’t know whether I spoke to him, 
that is personally, with regard to that afterwards or 
not. It may have been brought up in conversation. 

Q. Did you ever speak to anybody else about it? 

A. To Mr. Wright. 

Q. How many times did you speak to Mr. Wright 
about it? 

A. Well, I don’t remember how many times. 

@. More than once? A. Yes, I think it was. 

Q. More than twice? 

A. Well, I don’t know how many times it was in 
HeACl. 

@. Do you remember when the first time you 
spoke to him about it was? A. When it was? 

Q. When it was? A. I don’t remember. 

Q. How long was it before Mr. Benner’s death ? 

A. Well, I don’t know how long before that. 
Can’t recall the time. 
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Q. Was it before or after you spoke to Mr. Stone 
about it the first time? 

A. It was after that. [153] 

Q. Can you tell how long it was after that? 

A. A few days to the best of my knowledge. 

Q. Then it was in July or August, nineteen hun- 
dred and nine? 

A. Well, I don’t know. I notified Mr. Stone in 
the latter part of July some time and I don’t re- 
member the exact day when I notified Mr. Wright, 

Q. Was it a week afterwards? 

A. Possibly. Possibly more. I can’t call the 
date—I have forgotten the date of it. 

(). To the best of your recollection, Mr. Gerrey, 
tell us how long that was before the date of Benner’s 
death? 

A. To the best of my knowledge it must have been 
three weeks, or such a matter. 

@. Where was Mr. Wright when you spoke to 
him? 

A. Imet Mr. Wright going home from work. He 
was in Steffen’s butcher-shop. 

@. In what town was that? A. Virginia City. 

Q. What did you say to Mr. Wright on that occa- 
sion? 

A. I asked him if Mr. Stone had spoken to him 
with regard to the line? 

Q. What did he say? A. He said he had. 

Q. And what else was said at that conversation 
about the line? 
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A. Well, nothing more than that—just as I have 
stated. 

(). Did you say anything to him about the condi- 
tion of the line or not? 

A. Well, we talked it over, yes. 

Q. Well, tell me what you said to him as nearly 
as you can about the line and its condition? 

A. Well, I told him the line was slack and to go 
over and look at it. 
. Did you tell him that it was slack? 
. I believe I did. 
What did you tell him? 
I told him a guy wire had become loosened. 
. What did Mr. Wright say in reply to that? 
Said he would give it his attention. 
Can you remember exactly just what was said 
at that time by either of you? 

A. I don’t believe there was. 

Q. Do you know whether or not Mr. Wright did 
go over to look at that after that time? 

A. After the time I spoke to him? 

@) Yes. A. I think he did, yes. 

Q. Do you know when that was—how long after 
you talked with him? 

A. No, I can’t call what time it was. 

@. Do you know how long it was before Mr. Ben- 
ner’s death? A. No, I don’t exact. 

Q. Well, was it days or weeks? 

A. It may have lapsed into a week between the 
times. 

q. Between what times? 
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A. We was talking about it and the time he looked 
au it. 

Q. Well, how long would you say that was before 
Mr. Benner’s death? A. Possibly a week. 

Q. Did you ever talk to Mr. Wright about that 
at any other time? 

A. Well, no more than just in our [154] con- 
versation—I believe it was brought up. 

@. At another time? Aq Necwem 

@. Where was that? 

A. I believe at the Chollar mine. 

Q. How long was that before the date of Benner’s 
death ? 

Mr. HAWKINS.—Object to the question for the 
reason that witness has not stated that the conversa- 
tion with Mr. Wright at the Chollar mine, just re- 
ferred to by the witness, was before or after the 
death of Benner, no time having been fixed as to _ 
when the conversation referred to was had. 

A. I don’t remember how long it was. 

Q. Well, tell us to the best of your recollection, 
Mr. Gerrey. 

Mr. HAWKINS.—Object to the question for the 
reason above stated, there being no testimony by the 
witness to the effect that the conversation referred 
to was before Benner’s death. 

Q. You recall the question, Mr. Gerrey? 

A. JI cannot recall how long it was—I am not sure. 

Q. Well, Mr. Gerrey, you certainly remember 
whether it was a month or a year, don’t you? You ~ 
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remember whether it was a day or a month, don’t 
you? 

A. Yes. Well, I would have to say possibly a few 
days or a week. I can’t remember. Possibly it 
was, possibly it wasn’t. 

Q. Was it more than a day? 

A. It was more than a day, yes. 

Q. Was it more than two days? 

A. Yes, as I stated, possibly a week—I don’t know 
the exact day. 

Q. Well, is that your best recollection at this time? 

A. Yes, sir. 

Q. You say that was at the Chollar mine? 

A. Yes, sir. 

Q. How far was that from where the pole itself— 
or the pole to which the wire was attached—the guy 
wire? 

A. Well, that was some distance from where the 
pole was—it was below the mine. 

Q. Mr. Gerrey, give us to the best of your recol- 
lection as to how far it was from the pole. 

A. Well, possibly two or three hundred yards. 

@. What was said by you or by Mr. Wright at that 
time upon this subject? 

A. There was something mentioned about it—what 
it was I can’t call now. 

Q. Did you speak to Mr. Wright about it or did 
he speak to you about it? 

A. Well, it seems to me I brought it up. 

Q. What is your recollection of what you said to 
Mr, Wright then? 
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A. Well, I don’t know what it was. I can’t re- 
member. There was something brought in about it 
though. 

Q. Do you remember what Mr. Wright said about 
it at that time? A. No, I don’t. 

Q. You don’t remember a word about what you 
said or Mr. Wright said? 

A. No, [know [155] there was something said 
with regard to it, but what it was I don’t remember 
now. 

Q. Did you have any other conversation with Mr. 
Wright upon that subject before Benner’s death? 

A. Not that I remember now. 

@. That is all that you recall? 

A. That is as near as I can remember at the pres- 
ent time. There may have been more but I do not 
remember them. 

Q. Do you know whether or not at that time Mr. 
Wright saw either the pole or the guy wire or the 
power wire passing over the shed? 

A. No, I do not think he did. 

Q. How often during the time you knew that guy 
wire to be loose before Mr. Benner’s death, did you 
see the wire over the shed? 

A. How often did I see it? The wire? 

Q. Yes. 

A. Well, I saw it pretty regular—in and out of 
the mine all the time. 

Q. Every day? 

A. Well, not every day. Some days it would be 
two or three times a day and then again it would not 
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be for several days. 

Q. Do you remember what time of the day it was 
that Mr. Benner was killed? 

A. It was in the forenoon—the lunch hour. 

Q. What hour of the day would that be? 

A. Well, at the time they had been coming out— 
possibly ten minutes to twelve or five minutes to 
twelve, or such a matter. 

Q. In the forenoon? A. Yes, sir. 

Q. Do you remember whether or not you noticed 
that wire on the morning of that day? 

A. Well, I can’t say that I did. 

@. When is the last time before Mr. Benner’s 
death that you can remember having seen that wire? 

A. Well, I seen it from a distance every day, but 
not right up to observe closely to it. 

Q. Do you know how high the wire was above the 
roof of the shed on the morning of Mr. Benner’s 
death ? A. No, sir. 

Q. Do you know how high it was the day before? 

my No, sir. 

(. Well, tell us how high it was the last time you 
remember of seeing it before Mr. Benner’s death. 

A. There was a few inches between—possibly four 
or five inches. 

@. Four or five inches? A. Possibly that much. 

Q. You say possibly that much. Tell us to the 
best of your recollection. 

A. Well, I should judge it to be about four or five 
inches. 

Q. Now, when was it with reference to Mr. Ben- 
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ner’s death that you saw it four or five inches above 
the shed? : 

A. Well, I can’t recall it to a day, it was possibly 
a few days or a week before—maybe longer. 

Q. Do you know whether or not after the first time 
you spoke to Mr. Wright he did go there to see that 
wire or not? [156] 

A. Yes, he drove there and looked at it himself. 

Q. Were you there at that time? 

A. No, I had just come out to lunch and I seen 
him driving out that way. 

@. Where was he when you saw him? 

A. He was driving in a rig toward where this pole 


@. How far away from the pole was he? 

A. Where he was? 

Q. Yes. A. Ob, it was some distance. 

Q. Mr. Gerrey, what do you mean from some dis- 
tance? 

A. Well, he had to go around the mine to get into 
the millsite. It was probably two blocks or further. 

Q. Do you know how high the wire was above the 
roof of the shed at that time ? A. No, I don’t. 

@. Have you no recollection on the subject? 

A. No, not at that time. 

Q. How long before that particular time was it 
that you remember of seeing that wire? 

A. The first time? 

Q. How long before the occasion on which you say 
Mr. Wright came there, do you remember of seeing 
the wire? 
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A. Oh, that was some little time before, but how 
long I can’t tell. 

Q. Had you seen it the day before? 

A. No, it was a week possibly. 

Q. I do not mean, Mr. Gerrey, the first time you 
saw it, but the last time you saw it before Mr. Wright 
came there. A. Well, I was past it that day. 

Q. Well, now, can you tell us how high it was above 
the roof on that day when you passed it? 

mee NO, | can’t 

Q. Well, now, give us the best of your recollection 
on that subject. 

A. I can’t give you—it was three or four inches 
right along up until eae that day—it may have 
been— 

Q. Well, can you say whether or not on that day 
it was. A. No, I can’t. 

Q. Can you say whether or not on that day it was 
more than three or four inches above ? 

A. No, I can’t; I didn’t know as I looked up at it. 

Q. When was the last time before that day that 
you remember of seeing it? 

A. Well, as I said, I used to pass there probably 
once in two or three days and it may have been a few 
days before that that I had a chance to look at it. 

Q. How high was the wire above the shed, Mr. 
Gerrey, the first time you noticed it after you saw 
that guy wire loosened and that the wire was sag- 
ging? 

A. I don’t remember how far it would be. It was 
up higher though then the four inches. [157] 
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Q. About how much higher, Mr. Gerrey? 

A. Well, I don’t know. Possibly six or eight 
inches; I can’t tell—within two feet. 

Q. You can’t tell within two feet? 

A. Well, looking over the gable roof you could see 
the light through it and it might have been a greater 
distance—deceiving to the eye. 

Q. Can you say whether or not it was sagging in 
the place you saw it? A. Well, yes. 

Q@. Can you state how much it was sagging from a 
straight line? A. No, I can’t. 

Q. Did you ever go up on the snowshed yourself? 

A. No, sir, not myself. I did after the line was— 

Q. I mean before the death of Mr. Benner? 

A. No. 

Q. Mr. Gerrey, do you know whether or not that 
guy wire was ever replaced upon that bolt? 

A. It was. 

@. When? A. On the evening of the accident. 

@. Do you know who replaced. it? 

Mr. HAWKINS.—I object to the question as 
being incompetent, calling for matters that tran- 
spired after the accident and not being a part of the 
res gestae and not in any way connected with the 
incident and in no way binding upon the defendant 
company. 

A. Mr. Wright, I believe. 

. Did you see it done? 

A. No, I didn’t see it done. JI was sent for and 
came there about the time it was tightened up. 

Q. When was that, Mr. Gerrey? 
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A. (Mr. HAWKINS.) I would like for the record 
to show that defendant objects to the question just 
asked and to the preceding questions asked subse- 
quent to the last objection and to all future questions 
that may be asked with reference to matters that 
were done subsequent to the accident for the reasons 
assigned in the preceding objection. 

. On the evening of the accident. 

. Were you at the pole on that evening ? 

. Yes, I was there. 

. Who else was there at the time you were there? 
. Well, there were several standing around. 

. Name those that you can. 

. N. I. Morgan was sitting a short distance from 
the pole—not right at the pole. 

Q. Anybody else you can name? 

A. Will Wright and myself. 

Q. Well, just describe, Mr. Gerrey, what you 
found when you came there with reference to the 
condition of the guy wire. 

Mr. HAWKINS.—Object to the question as in- 
competent, irrelevant and immaterial for the reason 
that the condition of the guy wire in which it was 
found by the witness on the evening of the day of 
the accident which occurred in the forenoon, is in- 
competent. [158] 

Q. Answer the question, Mr. Gerrey. 

A. I found it tightened up. 

Q. Was the bottom end of it fastened to anything? 

A. It was fastened to a pipe, if I remember. 

Q. Was the pipe fastened to anything? 
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A. The pipe was in the ground, yes. 

Q. Did you notice at that time whether or not the 
wire passing over the shed was taut? 

Mr. HAWKINS.—Objected to as incompetent, 
objection being for the reasons stated in previous 
objections. Calling for a condition—physical con- 
dition—existing after the accident and after work 
had been done upon the pole or in connection with it. 

A. It was; yes. 

Cross-examination by PRINCE A. HAWKINS. 

Q. What time of the afternoon of August eigh- 
teenth, nineteen hundred and nine, was it when you 
say you went down to the pole referred to in your 
examination ? A. It was about six or a little later. 

Q. And the accident occurred in the forenoon of 
that day? A. Yes, sir. 

Q. How was that guy wire fastened at that time, 
Mr. Gerrey ? A. In the afternoon? 

Yes. A. It had been pulled up to a pipe. 

Q. The lower end being wrapped around a pipe? 

A. It was made into an iron pipe in the ground. 

Q. What was the dimension of that pipe—what 
was the diameter, do you know? 

A. I don’t remember. 

Q. Good-sized pipe, or small? 

A. It was a good-sized pipe—an old water pipe at 
the mill. Possibly an eight or twelve-inch cast-iron 
pipe. 

Q. It had been a water pipe there in the old mill? 

A. Yes. | 

Q. Then it was embedded in the ground or in the 
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foundation, or how was it fastened in the ground? 

A. It was embedded in the ground. 

Q. Good, solid, substantial pipe ? A. Yes. 

Q@. How was the wire—the guy wire—pulled up 
to wrap around that pipe? What method was used 
in straightening it up, if you know? 

A. In pulling it back to the pipe? 

Q. Yes. 

A. I don’t know. It was pulled up before I got 
there. 

Q. Was ita difficult matter to straighten that pipe 
or was it a simple matter? 

A. It was just a simple matter of pulling it up and 
pulling it in. 

Q. How much time would it take to pull that up 
and fasten that guy wire around the pipe? 

A. Well, possibly five minutes or such a matter—a 
few minutes. 

Q. Do you remember what Wright came over for 
at that time? [159] A. To the mine? 

my Yes. A. He came over to set some meters. 

Q. Now, do you recall whether that was before or 
after Benner’s death? 

A. That was before Benner’s death. 

Q. You don’t know how long? 

A. No, I don’t remember how long it was. 

@. You can’t be mistaken about that being before 
Benner’s death, can you? 

A. Well, no; I might be, but I hardly think so. 

Q. The first time that you spoke to Wright, as I 
understand your testimony, was on the evening when 
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you were both coming home and he came out of the 
butcher-shop and went on up the street ? 

A. Yes, sir. 

Q. And you and Wright lived along the same way 
from the place of your business? 

A. Yes, we had to go up the same street. 

Q. And when you spoke to him about that time he 
said that Stone had spoken to him about this wire? 

A. I said? 

Q. Wright said. Ayes: 

Q. Do you recall whether he said anything about 
having returned from any trip at that time? 

A. He never mentioned it, no. 

@. Do you know whether he had: just that day or 
the day before returned from a trip to Yerington? 

A. No, I don’t. Nothing was mentioned. 

. From your observation of that wire over the 
snowshed did you or not regard it as a matter that 
needed immediate attention as being a very danger- 
ous matter or not? 

Mr. HEER.—I object. Incompetent, irrelevant 
and immaterial. Calling for the conclusion of the 
witness and: not cross-examination concerning any- 
thing inquired into in chief. 

A. Well, no; I did not think so; if I had I would 
have fixed it myself. 

Q. From what you said to Mr. Wright you say 
there was nothing said in the first conversation that 
would advise you that he had just returned from 
Yerington or some other place? 

Mr. HEER.—I object to the question as improper 
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cross-examination, not touching any subject inquired 
into upon examination in chief. 

A. Not that I remember. 

_ Q. In talking to Wright about the wire over the 
snowshed you didn’t tell him that it had to be fixed 
immediately and it was very dangerous or anything 
of that kind did you? A. No. 

Q. You say that you passed under this wire fre- 
quently and sometimes you looked at it and some- 
times you didn’t—is that correct? AS Yeecr cir. 

@. These wires between poles are always sagging 
more or less, aren’t they, Mr. Gerrey ? 

Mr. HEER.—I object to the question as irrele- 
vant, Improper and immaterial and not proper cross- 
examination, touching no question inquired into in 
direct examination. 

A. All lines, yes, have some sag. [160] 

@. Do you know how the guy wire was originally 
fastened to the ground—or rather the ground end 
of the guy wire—how was that originally fastened? 

Mr. HEER.—I object to the question as being in- 
definite, fixing no time whatsoever. 

A. To an iron bolt fastened in concrete foundation 
on the millsite. 

Q. How large was that bolt if you know? 

A. I don’t remember how large a bolt it was. It 
was— 

Q. Was the guy wire fastened to that bolt when 
you first went to work for the Butters Company, 
Limited ? 

A. Well, I don’t remember whether it was or not 
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—I[ think it was though fastened to something. 

Q. You don’t know whether it was fastened to that 
bolt or not? 

A. I never observed close enough to notice whether 
it was or not. 

@. Do you remember when that foundation was 
blasted ? 

Mr. HEER.—I object to the question as Incompe- 
tent, irrelevant and immaterial, and not proper 
cross-examination, touching no subject inquired into 
in the examination in chief, it not appearing from 
witness’ testimony that the foundation was ever 
blasted out. 

Mr. HAWKINS.—I withdraw the question. 

Q. Do you know whether or not the foundation 
of the old millsite near this guy wire was blasted out, 
or turned down ? 

Mr. HEER.—I object to the question as incompe- 
tent, irrelevant and immaterial, and being improper 
cross-examination, as it touches no subject inquired 
into in the examination in chief. 

A. It was blasted out to the best of my memory. 

@. When was that? 

A. When was it blasted out? 

. Yes. 

A. Well, they were blasting there several months. 

Mr. HEER.—Will the records show that the same 
objection last made, is made to all questions follow- 
ing upon the same subject without repetition? 

Q. When was it they were blasting? 

Mr. HEER.—Same objection. 
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A. Before and after the boy was killed. 

@. Were they blasting there before you testify 
that you noticed that the guy wire was loosened ? 

Mr. HEER.—Same objection. ENs VEOS, SMe, 

Q. How long before that time that you say you 
noticed that the guy wire had become loosened ? 

Mr. REER.—Same objection. 

A. They were blasting there every day—up to that 
day even. 

@. Who was doing this blasting ? 

Mr. HEER.—Same objection. 

A. IT presume it was leasers taking quicksilver 
mrom the mall. 

@. Did you see at about twenty-five feet from the 
pole to which the guy wire was attached a big rock 
or post of concrete that had been buried and upon 
which this guy wire had [161] been originally at- 
tached—prior to the time that you testified you no- 
ticed that the guy wire had become loosened? 

A. I don’t remember whether I did or not. 

®. Can you now testify as a positive fact that at 
any time you saw the guy wire attached to the bolt in 
the concrete foundation, or is your testimony with 
regard to that a matter of your general recollection ? 

A. No, because I placed it there myself. 

Q. When? 

A. Possibly a year or two before that. 

Q. That was during the year nineteen hundred and 
five when you were working for the Truckee River 
General Electric Company? 

A. It was when I was working for the Truckee 
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River General Electric Company. 

Q. How long did you work for the Truckee River 
General Electric Company at that time, Mr. Gerrey? 

A. I don’t remember how long it was. 

Q. Just a short time, wasn’t it? 

A. Possibly two or three months or such a matter, 
T don’t know exactly. 

Q. That guy wire may have been loose from the 
bolt referred to by you for some time prior to the 
time you say you discovered it, may it not? 

A. It may have, yes. 

Q. Do you know when the snowsheds to which you 
refer were built? 

A. Well, I remember of being built, but I don’t 
know at what time. 

Q. They were built after you began work for the 
Butters Company ? A. Yes, sir. 

Q. They were constructed after the line to which 
you have testified was constructed ? A. Yes. 

Mr. HEER.—I object to the question as irrele- 
vant, incompetent and immaterial and not tending 
to prove or disprove any issue in this case. 

@. How long had this wire-power line that crossed 
the snowshed—how long had that line been up to 
your knowledge? 

A. Well, I don’t remember how long that line had. 

@. Was it there when you went to work for the 
Butters Company? A. Yes, long before that. 

Q. What was that wire used for, Mr. Gerrey? 

A. To carry power originally to the Hale-Noreross 
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Q. What was it being used for at the time of the 
accident referred to and for some months prior 
thereto ? 

A. Well, Butters had a tap onto it feeding the 
rock breaker. 

Q. Where was that tap made with reference to the 
main line? 

A. To a pole north of the snowshed, the first pole 
north. 

@. Did you make that tap? A. No. 

Q. The power then that was passing through the 
line that crossed the snowshed was being used by the 
Butters Company at the time of the accident? 

A. It was running their machinery, yes. 

Q. It was used for lighting the mine and [162] 
furnishing power in the mine and for running the 
Butters Company’s rock crusher? 

A. Well, this line itself was only used for the rock 
ChuGMer. 

q@. That is the line that crossed the snowshed ? 

A. Yes. The main line was to the west of this 
line. 

Q. And the line that crossed the snowsheds was 
being used solely for carrying power to the rock 
crusher ? A. Yes. 

Q. You were in charge of the Butters Company as 
their electrician at the time? 

A. At the mine, yes. 

Q. Who was the Mr. Stone that you referred to? 

A. He was the manager of the Butters Company 
—as an electrician for the Butters Company. 
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Q. If you had considered this line a dangerous one 
at the time, I understand you say vou would have 
gone and fixed it vourself. Is that correct? 

A. I would have, yes. 

Q. Referring to the leasers that vou spoke of a 
while ago, did they do any excavating around the 
ground end of this guv wire? 

Mr. HEER.—I object to the question as irrele- 
vant, incompetent and immaterial, not tending to 
prove or disprove any of the issues in this case and 
not being proper cross-examination for the reason 
that it does not touch any matters inquired into in 
direct examination. 

A. Well, they were moving earth from all around 
—on the whole site at various places. 

Mr. HEER.—I move that the answer be stricken 
out as not being responsive to the question. 

@. You mean by removing earth that they were 
excavating and digging there for quicksilver? 

Mr. HEER.—I object to the question as being i7- 
relevant, incompetent and immaterial and not tend- 
ing to prove or disprove any of the issues of this 
ease, and not being proper cross-examination. It 
does not touch upon any matter inquired into upon 
direct examination. nN YLGS, 

Q. Do you remember the last time you saw the 
guy wire attached to the bolt in the foundation of 
this mill? A. No, I don’t remember. 

Q. I don’t remember whether I asked you or not 
when the snowshed was built. Will you kindly state 
when the snowsheds were built of which you testify ? 
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Mr. HEER.—I object to the question first, for the 
reason that it has been already asked and answered, 
second, because it is irrelevant, incompetent and im- 
material, not tending to prove or disapprove any of 
the issues of this case, and third, for the reason that 
it is not proper cross-examination, not touching any 
matter inquired into upon direct examination. 
[163] 

A. Well, I don’t remember the time when ther 
were built. 

Q. Were they built after von went to work for the 
Butters Company or before? 

Mr. HEER.—Same objection. 

A. They were built after. 

Q. About how long before Benner's death? 

Mr. HEER.—Same objection. 

A. Well, probably in the fall. It was put there 
for the winter snow. 

Q. And they were built by the Butters Company? 

Mr. HEER.—Same objection. 

me, Yes: 

Redirect Examination by Mr. HEER. 

Q. Mr. Gerrey, in your cross-examination you 
have described the pipe to which the guy wire was 
fastened after Mr. Benner’s death. Tell us, if you 
know, how long that pipe had been there before his 
death. 

A. Well, I don’t know how long it had been there 
in the ground. 

Q. How long before the date of his death did you 
know of its being there? 
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Q. If vou had considered this line a dangerous one 
at the time, I understand you say you would have 
gone and fixed it yourself. Is that correct? 

A. I would have, yes. 

Q. Referring to the leasers that you spoke of a 
while ago, did they do any excavating around the 
ground end of this guy wire? 

Mr. HEER.—I object to the question as irrele- 
vant, incompetent and immaterial, not tending to 
prove or disprove any of the issues in this case and 
not being proper cross-examination for the reason 
that it does not touch any matters inquired into in 
direct examination. 

A. Well, they were moving earth from all around 
—on the whole site at various places. 

Mr. HEER.—I move that the answer be stricken 
out as not being responsive to the question. 

@. You mean by removing earth that they were 
excavating and digging there for quicksilver? 

Mr. HEER.—I object to the question as being ir- 
relevant, incompetent and immaterial and not tend- 
ing to prove or disprove any of the issues of this 
ease, and not being proper cross-examination. It 
does not touch upon any matter inquired into upon 
direct examination. Be MURS, 

Q. Do you remember the last time you saw the 
guy wire attached to the bolt in the foundation of 
this mill? A. No, I don’t remember. 

Q. I don’t remember whether I asked you or not 
when the snowshed was built. Will you kindly state 
when the snowsheds were built of which you testify? 
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Mr. HEER.—I object to the question first, for the 
reason that it has been already asked and answered, 
second, because it is irrelevant, incompetent and im- 
material, not tending to prove or disapprove any of 
the issues of this case, and third, for the reason that 
it is not proper cross-examination, not touching any 
matter inquired into upon direct examination. 
[163] 

A. Well, I don’t remember the time when they 
were built. 

Q. Were they built after you went to work for the 
Butters Company or before? 

Mr. HEER.—Same objection. 

A. They were built after. 

Q. About how long before Benner’s death? 

Mr. HEER.—Same objection. 

A. Well, probably in the fall. It was put there 
for the winter snow. 

@. And they were built by the Butters Company? 

Mr. HEER.—Same objection. 

Eee Yes, 

Redirect Examination by Mr. HEER. 

Q. Mr. Gerrey, in your cross-examination you 
have described the pipe to which the guy wire was 
fastened after Mr. Benner’s death. ‘Tell us, if you 
know, how long that pipe had been there before his 
death. 

A. Well, I don’t know how long it had been there 
in the ground. 

Q. How long before the date of his death did you 
know of its being there? : 
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A. I didn’t know the pipe was there until the 
night of the accident when I seen the guy fastened 
to the pipe. 

Q. You don’t know whether or not it was there 
before that time? 

A. Yes, it had been there before that. 

Q. How long before? A. Well, I don’t know. 

@. A minute or a year? 

A. Possibly years. When the mill was built the 
pipe was put there for conveying water to the mill. 

Q. With reference to the second conversation be- 
tween yourself and Mr. Wright about this wire which 
you say occurred when Mr. Wright was driving over 
toward the mine—tell us to the best of your recollec- 
tion as to whether that was before or after the death 
of Benner. 

Mr. HAWKINS.—Object to the question as not 
being redirect examination. 

A. That was when Wright was setting meters I 
said, but whether it was before or after I can’t re- 
member—lI think it was before the accident. 

Q. Is it to the best of your recollection before? 

A. To the best of my recollection. 

Q. Give us to the best of your recollection how 
long it was before. 

Mr. HAWKINS.—Object to the question as not 
proper, or as not being redirect examination. 

Q. Just to the best of your recollection, Mr. Ger- 
rey, whatever that may be. 

A. It would be hard for me to give a date for that 
as I don’t remember how long. 


us. A. S. Benner. aie 


(Deposition of E. C. Gerry.) 

Q. Well, you certainly know, Mr. Gerrey, whether 
it was a minute before or an hour before. 

‘A. Well, it was days, but how many I don’t know. 

Q. Mr. Gerrey, you testified in your cross-exami- 
nation that if you had [164] thought the wire 
was in a particularly dangerous condition you your- 
self would have fixed it. Did you say anything to 
Mr. Wright with reference to yourself fixing it? 

A. I don’t think I did to Mr. Wright, if I remem- 
ber—I don’t remember now if I did. I did to Mr. 
Stone. The conversation was if it was up to me I 
would fix it. 

Q. Did Mr. Wright ever say anything to you about 
you fixing it? A. About my fixing it? 

(). Yes. A. Not that I remember. 

Q. Was that a part of the electrical equipment of 
which you had charge at the Chollar mine? 

A. This line? 

Q. Yes, this line and this pole. 

A. Well, I never knew before or after whether this 
line belonged to the company or who it did belong 
to. I had no jurisdiction over that particular line. 

Mr. HAWKINS.—I would like to move to strike 
that answer on the ground that it is not proper in re- 
direct examination. I object to the question for the 
same reason. 

Q. Mr. Gerrey, referring to the first talk you had 
with Mr. Wright about this wire, tell us as nearly as 
you can exactly what you said to Mr. Wright about 
it. 

Mr. HAWKINS.—Object to the question as not 
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proper in redirect examination as having been asked 
about in direct examination. 

A. Well, I asked him if My. Stone had spoken 
to him with regard to the line and he said he had 
and he would look it over. 

Q. Did you tell him anything about the condition 
of the wire or the pole or the guy wire? 

A. Well, I don’t remember. JI mentioned the 
slackness of the line to him. 

Q. Can you remember whether or not you said 
anything to him about the condition of the line or 
the pole or the guy wire? 

Mr. HAWKINS.—Objected to as not proper re- 
direct examination, having been gone into fully on 
direct examination. 

A. I don’t remember what the conversation was 
except what I stated. 

Q. Have vou stated all that you can remember of 
the conversation ? 

A. That is all I can remember. 

Q. You testified, Mr. Gerrey, that wires of that 
kind between poles are always more or less slack. 
You have likewise testified that ordinarily a man 
could sit on the top of that snowshed upright, and 
his head would pass under that wire. Was that 
while the wire was slack as they ordinarily. are be- 
tween poles? 

Mr. HAWKINS.—Object. It is not redirect ex- 
amination. | 

A. That was when the slack first started down. 
How I knew—that was when the man was building 
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the shed. I saw the carpenter crawling along under 
[165] the wires, sitting on the gables. 

Q. You know that the wire was that high above 
the shed because you saw men crawling under there 
when the shed was being built? 

Mr. HAWKINS.—Objected to as not redirect ex- 
amination. 

Q. Well, now, at that time—that is when you saw 
men passing under there during the building of the 
snowsheds, was the wire sagging as it ordinarily sags 
between poles? 

A. Well, possibly a little slacker than what they 
usually are. 

Q. Do you know whether or not at that time the 
guy wire was in place? 

Mr. HAWKINS.—Objected to as not redirect ex- 
amination. 

A. I don’t know if it was or not, no. 

Q. You state—‘‘I believe that the wire leading to 
the rock crusher was fastened to the pole north of 
the shed.’’ Is that correct? A. The what? 

@. The wire leading to the rock crusher was taken 
off the pole north of the shed? A. Yes. 

Q. Was the connection made north or south of the 
pole itself, or on the pole itself? 

A. On the pole itself. 

Q. Which direction did that wire run with refer- 
ence to the direction that the main wire was run- 
ning? 

A. It was running just opposite, to the east. 

@. At what angle would you say? 


276 Truckee River General Electric Company 


(Deposition of E. C. Gerry.) 

A. At rieht angle with the main line: 

@. In one of your statements to Mr. Hawkins, 
My. Gerrey, you used the expression that you were in 
charge of the Butters Company as its electrician. 
Is that correct? A. In the mine. 

Q. That you were in charge of the Butters Com- 
pany as its electrician ? A. At the mine. 

Q. Well, just what did you have charge of? 

A. The inside lighting, hoisting, etc., for the But- 
ters Company. 

Q. Did you have charge of anything else for the 
Butters Company ? 

A. Only our small lines upon the works. 

EK. C. GERREY. 


Subseribed and sworn to before me this 24th day 
of February, 1912. 
[Seal] SILAS W. MACK, 
Notary Public in and for the County of Monterey, 
State of California. 


Certificate of Notary to Deposition. 
State of California, 
County of Monterey. [166] 

I, Silas W. Mack, a Notary Public in and for the 
said county and State, duly commissioned and quali- 
fied and authorized to administer oaths and take and 
certify depositions, do hereby certify that the fore- 
going deposition of E. C. Gerrey was taken pursu- 
ant to the attached notice to take deposition; that 
the said E. C. Gerrey, the witness named in the at- 
tached notice to take deposition, appeared before me 
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at my office in the city of Monterey, County of Mon- 
terey and State of California, on the 16th day of 
February, 1912, at the hour of two o’clock P. M. 

That at said time and place there also appeared 
in the above-entitled cause A. A. Heer of the firm of 
Mack, Green, Brown & Heer, of counsel for the 
plaintiff, and Prince A. Hawkins, of the firm of 
Cheney, Downer, Price & Hawkins of counsel for 
the defendant; that the said E. C. Gerrey, the wit- 
ness named in said notice, being of sound mind and 
of legal age, was before the commencement of the 
taking of said deposition by me duly and publicly 
cautioned and sworn to testify to the truth, the whole 
truth and nothing but the truth, in the above-entitled 
cause wherein A. S. Benner, as administrator of the 
estate of Clarence J. Benner, deceased, is plaintiff, 
and Truckee River General Electric Company, a 
corporation, is defendant. That said E. C. Gerrey 
was then and there by the said A. A. Heer, of coun- 
sel for plaintiff, and Prince A. Hawkins, of counsel 
for defendant, orally examined in my presence, and 
the interrogatories and cross-interrogatories and the 
answers thereto, by the consent of parties, were taken 
in shorthand by Maud B. McCormick, and thereafter 
reduced by her to typewriting in my presence, and, 
after said deposition had been so reduced to type- 
writing, the same was read by said witness in my 
presence and subscribed and sworn to before me by 
Said witness as above set forth. 

I further certify that I am neither of counsel nor 
attorney for either of the parties to the above-en- 
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titled action nor a relative of either party nor di- 
rectly or indirectly interested in the event of said 
cause; and that it being impracticable for me to de- 
liver from my own hands into the court for which 
it is taken, said deposition, I have retained the same 
for the purpose of being sealed up and directed with 
my hand and speedily and safely transmitted to said 
court for which it was taken, and to remain under 
my seal until there opened. [167] 

And I further certify that said deposition was re- 
tained in my own possession exclusively until the 
same was deposited by me in the United States Post- 
office at Monterey, California, directed to the clerk 
of the above-entitled court. 

I further certify that my fees for taking and re- 
ducing to writing and extending this deposition are 
thirty and seventy-five hundredths dollars, which 
amount has been paid to me by the attorneys for the 
plaintiff. 

In witness whereof, I have hereunto set my hand 
and affixed the seal of my office at Monterey, in the 
County of Monterey, State of California, this 24th 
day of February, 1912. 

[Seal] SILAS W. MACK, 
Notary Public in and for the County of Monterey, 

State of California. 

My commission expires on the 11th day of Febru- 
ary, 1914. 

[Endorsed]: No. 1109. In the District Court of 
the United States, for the District of Nevada. A. 
S. Benner, as Administrator of the Estate of Clar- 
ence J. Benner, Deceased, Plaintiff, vs. Truckee 
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River General Electric Company, a Corporation, 
Defendant. Deposition of E. C. Gerrey. Opened 
by Order of Court, of Date April 16th, 1912. Filed 
April 16, 1912. T. J. Edwards, Clerk. [168] 


Minutes of Court—November 9th, 1912. 
No. 1109. 


A. S. BENNER, as Adurr., etce., 
vs. 
TRUCKEE RIVER GEN. ELEC. CO. 

On motion and by consent of counsel, Mr. Mack 
appearing for the plaintiff, Mr. Hawkins for the de- 
fendant, the motion for a new trial was submitted 
on briefs, to be filed as follows: The defendant five 
days, the plaintiff five thereafter to reply, and the 
defendant five days thereafter to reply, or to make 
oral argument. 

Order Overruling Motion for New Trial. 
May 26th, 1913. 
No. 1109. 
A.S. BENNER, as Admr., 
VS. 


TRUCKEE RIVER GEN. ELECTRIC CoO. 


The motion for a new trial, heretofore argued and 
submitted, having been duly considered by the Court, 
it is now ordered that the same be, and is hereby, de- 
nied. 
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In the District Court of the United States, in and 
for the District of Nevada. 


No. 1109. 


A. S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintiff, 
VS. 
TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, 
Defendant. 
[Opinion] on Motion for New Trial. 

MACK, GREEN, BROWN & HEER, for 
Plaintiff. 

Mr. W. A. MASSEY and CHENEY, DOW- 
NER, PRICE & HAWKINS, for Defend- 
ant. 

FARRINGTON, District Judge: 

The jury in this case found a verdict for the plain- 
tiff in the sum of $7,000. The motion for new trial 
is made on thirty-four distinct grounds, only one of 
which appears to have received serious attention in 
the briefs. This ground is the fifth, ‘‘That the ver- 
dict of the jury is excessive, appearing to have been 
rendered and given under the influence of passion or 
prejudice.”’ 

The evidence very clearly and conclusively shows 
that the death of [169] plaintiff’s intestate was 
caused by the negligence of the defendant. The ac- 
tion was brought under sections 3683 and 3984 of 
Cutting’s Compiled Laws, which read as follows: 
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‘$3983. Whenever the death of a person shall 
be caused by wrongful act, neglect, or default, 
and the act, neglect, or default is such as would 
Gif death had not ensued) have entitled the 
party injured to maintain an action and recover 
damages in respect thereof, then, and in every 
such case, the persons who, or the corporation 
which would have been liable, if death had not 
ensued, shall be liable to an action for damages, 
notwithstanding the death of the person in- 
jured; and although the death shall have been 
caused under such circumstances as amount in 
law to a felony. 

‘¢3984. The vroceeds of any judgment ob- 
tained in any action brought under the pro- 
visions of this act shall not be liable for any debt 
of the deceased; provided, he or she shall have 
left a husband, wife, child, father, mother, 
brother, sister, or child or children of a deceased 
child; but shall be distributed as follows: 

First: If there be a surviving husband or wife, 
and no child, then to such husband or wife; if 
there be a surviving husband or wife, and a 
child or children, or grandchildren, then, equally 
to each, the grandchild or children taking by 
right of representation; if there be no husband 
or wife, but a child or children, or grandchild 
or children, then to such child or children and 
grandchild or children by right of representa- 
tion; if there be no child or grandchild, then to 
a surviving brother or sister, or brothers or sis- 
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ters, if there be any; if there be none of the kin- 
dred hereinbefore named, then the proceeds of 
such judgment shall be disposed of in the man- 
ner authorized by law for the distribution of the 
personal property of deceased persons; pro- 
vided, every such action shall be brought by and 
in the name of the personal representative or 
representatives of such deceased person; and, 
provided, further, the jury in every such action 
may give such damages, pecuniary and exem- 
plary, as they shall deem fair and just, and may 
take into consideration the pecuniary injury re- 
sulting from such death to the kindred as herein 
named.’’ 

Under the common law, in actions of this char- 
acter the plaintiff was unable to recover, and the only 
warrant for recovery in the State of Nevada is such 
as exists under the statute above quoted. 

This statute plainly contemplates pecuniary and 
exemplary damages. Exemplary damages are to be 
given when the injuries are inflicted willfully and in- 
tentionally, or under such circumstances as to be 
wanton and reckless; and in awarding damages, 
pecuniary and exemplary, the statute says the Jury 
‘‘may take into consideration the pecuniary injury 
resulting from such death to the kindred as herein 
named.’’ This would seem to imply pecuniary in- 
jury other than that which results to the kindred 
named, to wit, the value of the life itself, based on 
the earning power of the deceased and his expect- 
ancy of life. The statute also contemplates several 
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classes of beneficiaries, first, the surviving husband 
or wife, children and grandchildren; second, the 
brothers and sisters; third, remoter kindred [170] 
provided for in the law governing the disposition of 
the personal property of deceased persons; fourth, 
the State. It provides further that ‘‘the proceeds 
of any Judgment obtained * * * shall not be 
lable for any debt of the deceased; provided, he or — 
she shall have left a husband, wife, child, father, 
mother, brother, sister, or child or children of a de- 
ceased child.’? In the event that none of the kin- 
dred named survive, it is fair to assume that the 
ereditors are entitled to be paid out of the proceeds 
of the judgment. 

The provision that the jury shall award ‘‘such 
damages, pecuniary and exemplary, as they deem 
fair and just, and may take into consideration the 
pecuniary injury resulting from such death to the 
kindred’”’ named in the statute, and the further pro- 
vision that ‘‘if there be none of the kindred herein- 
before named, then the proceeds of such judgment 
shall be disposed of in the manner authorized by law 
for the disposition of the personal property of de- 
ceased persons,’’ is not in harmony with the doctrine 
that the recovery is limited to the actual pecuniary 
injury suffered by the kindred named in the statute, 
nor with the further restricted view that the recov- 
ery can be only for the pecuniary injury suffered by 
that group of kindred in whose behalf the suit is 
brought. If there be no such kindred, no pecuniary 
injury can have resulted to them from the death. 
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Why, then, the provision that in the absence of such 
kindred, the proceeds of such Judgment shall be dis- 
posed of as the personal property of deceased per- 
sons, and why the provision that if the deceased left 
any of the kindred named in the statute, the pro- 
ceeds of the judgment shall not be liable for any debt 
of the deceased? If it were the intention of the leg- 
islature that recovery should be restricted to the 
pecuniary injury suffered by the kindred named, it 
Seems very strange that it was not so stated, instead 
of saying ‘‘the jury in every such action may give 
such damages, pecuniary and exemplary as they shall 
deem fair and just.”’ 

At plaintiff’s request, the Jury were instructed as 
follows: 

‘oO. The Court instructs the jury that if they 
believe from the evidence, that on the 18th day 
of August, 1909, Clarence J. Benner came to his 
death while in the exercise of ordinary care for 
his own safety, in the manner and by the means 
set forth in the amended complaint filed herein; 
and [171] if the jury further believe from 
the evidence that the death of said Clarence J. 
Benner was caused by the negligence of the de- 
fendant, Truckee River General Electric Com- 
pany, as charged in the declaration; and if the 
jury further believe from the evidence that the 
said Clarence J. Benner left him surviving 
brothers and sister, as charged in the complaint; 
and that such brothers and sister, by the death of 
said Clarence J. Benner, have suffered pecuni- 
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ary loss, then, in law, the plaintiff is entitled to 
recover.”’ 

‘10. If the jury should find for the plaintiff, 
the pecuniary value of the life of the deceased 
to his brothers and sister is to be determined by 
you from all the evidence in the case, and in this 
connection you may consider the deceased’s age, 
condition of health and strength at the time of 
his death, his capacity for earning money, his 
occupation, his personal habits, his wages, and 
all other facts in evidence; and the value is to be 
fixed at the present worth of the amount which 
it is reasonably probable the deceased would 
have contributed to his said brothers and sister, 
in money, property or services had he lived, 
during his and their expectancy of life, and of 
which, in view of all the evidence, they were, in 
your judgment deprived by the death of Clar- 
ence J. Benner.”’ 

These instructions were given to the jury precisely 
as requested and in order that there should be no mis- 
understanding on the part of the jury, they were 
further instructed that they could not award exem- 
plary damages; that A. 8. Benner, the father, was 
not entitled to participate in the proceeds of the 
judgment; that there could be no recovery for grief 
or sorrow or injury to the feelings of the relatives; 
or for the pain or suffering of the deceased; and that 
the amount fixed by them should consist only of such 
pecuniary damages as would be the exact equivalent 
of the injury, if any, sustained by the brothers and 
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sister of the deceased, as shown by all the evidence in 
the case. 

To these instructions no exceptions were taken by 
plaintiff. 

Whatever my opinion as to the true interpretation 
of the statute and the measure of damages recover- 
able in cases of this kind, it seems to me that I am 
bound by the instructions given at the request of the 
plaintiff. I cannot now award a more favorable rule 
than that adopted at plaintiff’s request. The pe- 
cuniary value of the life of Clarence Benner was not 
less than $7,000, probably it was more; but if the law 
is as plaintiff contends, and as the Court at plain- 
tiff’s request instructed the jury, the monetary value 
of the life cannot be recovered. The amount which 
ean be allowed by the jury is limited to a sum which 
is equal to the present value of the money, clothing, 
and other financial assistance which, had Clarence 
Benner lived, it is probable he would have given his 
brothers and sister. What that amount is can be 
determined only by the conditions which existed 
[172] prior to the accident. He was then contrib- 
uting toward the expense of his father’s household, 
of which he was a member, between $40 and 
$50 per month. He gave his brother William 
Benner, then aged twenty-one years, $10 to $15 
per month, when the latter was not working, and 
needed it. How often he was out of work and 
how often he needed assistance, does not appear. 
During the last year of his life he also gave Will- 
iam Benner between $40 and $50 for undercloth- 
ing. ‘The contributions to his sister, Mrs. Bogel, who 
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was hving with her husband in their own home, 
amounted to about $15 per month in cash, and from 
$18 to $28 per month in clothing. It is not within 
the range of probability that the conditions which 
existed during the year preceding the death of Clar- 
ence Benner would continue indefinitely. Clarence 
was the youngest of the family. It is not to be 
assumed that during the whole expectancy of life, 
about 40 years, he would remain unmarried, and 
contribute so large a proportion of his earnings to 
his older brothers, and sister, who at the time of the 
trial were apparently in good health. 

The expectancy of life of Wilham Benner was 42 
years, and of Mrs. Bogel about 88 years. It must 
further be noted that there was nothing in the con- 
duct of the case calculated to rouse any passion or 
prejudice on the part of the jury. The verdict was 
less than the amount assessed in many similar cases, 
where the purpose was to award full pecuniary value 
for a life ended by wrongful act. 

In Christensen vs. Floriston Pulp & Paper Co., 29 
Nev. 552, the deceased was a laborer, 32 years of age, 
earning $3.00 per day; he had been in this country 
seven years, and had deposited in bank, at the time 
of his death $462.12; he left surviving him a father 
and mother residing in Denmark, aged respectively 
56 and 68 years. 

“There was no proof as to the expectancy of 
life of any of said parties outside of the mere 
fact of their ages, to which, of course, the Jury 
could apply their general knowledge. There 
was no proof whatever of the condition of health 
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of either of said beneficiaries nor of the de- 
cedent, [173] except that which might be 
gleaned from the fact of his being able to engage 
in remunerative employment. There is no 
proof from whence deceased derived the money 
left by him in the bank—whether it was savings 
from his wages, or was derived from some other 
source, is purely speculative. There is no proof 
that during his seven years of residence in this 
country he ever contributed a dollar to the sup- 
port of his parents, or ever made them a gift of 
money or anything of value, nor is there any 
proof that the parents of decedent were ever in 
need of assistance from decedent or likely to be 
in need of such. In fact, there is no evidence 
whatever of their condition, either present or 
prospective, in the case. There is, however, no 
presumption that the parents are possessed of 
property sufficient to support them in their de- 
cme years.’’ (Page 6716.) 

The Supreme Court of Nevada held that a judg- 
ment for $10,000 was excessive, and that a new trial 
should be granted unless the respondent consented to 
reduce the judgment to $3,000. In brief, in the 
Christensen case the deceased was earning but $3.00 
per day, had an expectancy of about 35 years, and 
had never contributed anything to the beneficiaries, 
whose expectancy of life did not exceed 15 years, and 
who were not shown to be in need of assistance. 

In the Benner case the deceased was earning $4.00 
per day, his expectancy of life was about 41 years, 
and he contributed $50 or more per month to the 
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beneficiaries whose expectancy of life was not less 
than 36 years. 

If $3,000 was a reasonable amount to be awarded 
in the Christensen case, it could not well be said that 
$7,000 in the Benner case was so excessive that it must 
have been rendered under the influence of passion or 
prejudice. $7,000 is more than I should have 
awarded under the instructions, but it is less, in my 
judgment, than the pecuniary value of the life of 
Clarence Benner. However, it is the Judgment of 
the jury, not of the Court, as to what is just and fair, 
which the statute requires. 

The motion for a new trial is overruled. 

Costs. Motion has been made by the defendant to 
retax the costs. The costs of the first trial were 
properly chargeable against the defendant. If the 
prior verdict had been set aside because of the mis- 
couduct or misbehavior of the plaintiff, there would 
be more reason for taxing the costs of the first trial 
to the plaintiff, but the error was in the instructions 
to the jury, for which the plaintiff is in nowise 
legally responsible. 

This position is amply supported by the following 
authorities: 

Visher vs. Webster, 18 Cal. 58, 60; Stoddard 
vs. Treadwell, 29 Cal. 281; Fitch vs. Stevens, 2 
Met. 506; Cregin vs. Brooklyn Cross Town R. R. 
Co., 19 Hun, 349; Berrent vs. Simpson, 113 N. 
Y. Supp. 1065; 115 [174] N. Y. Supp. 698; 
Palmer vs. Palmer, 97 Ia. 454; Carvey. vs. Rider, 
2, Cow. (N. Y.) 617; Den vs. Morris, 3 Halsted, 
213. 
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It is objection that the witness fees allowed for R. 
B. Henricks, who attended court under subpoena but 
was not called to the stand, should not be allowed. 
It is not shown why Henricks was not called, what 
he was expected to prove, or that his presence was 
necessary. In the absence of such a showing, it must 
be held, under authority of State vs. Gayhart, 26 
Ney. 278, 280, that this item cannot be allowed. 

In Simpkins vs. Atchison ete. R. R. Co., 61 Fed. 
999, Judge Philips held that where persons are sub- 
poenaed as witnesses, but not introduced to testify, 
the presumption is they were unnecessarily brought 
to Court, and their fees are not taxable against the 
opposite party. This principle will naturally throw 
upon the party calling such a witness the burden of 
proving he was necessarily and properly brought 
into Court. 

The order of the clerk allowing $30.75 notary’s 
fees for taking the deposition of E. C. Gerrey at 
Monterey, California, is also approved. ‘The deposi- 
tion contained 99 folios. It is contended by defend- 
ant that the allowance for this should not exceed ten 
cents per folio, which would be $9.90, instead of 
$30.75. Under the Federal statute United States 
Commissioners are allowed ten cents, and clerks 
twenty cents per folio for certifying depositions to 
file in civil cases. The amount allowed United 
States Commissioners is fixed under the Act of May 
28, 1896, Vol. 4, Fed. Stats. Ann., at page 147. This, 
in terms, only applies to United States Commission- 
ers, but Judge Newman held in the case entitled 
United States vs. Venable Const. Co., 158 Fed. 833, 
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835, that where persons other than United States 
Commissioners were named to take depositions, the 
~ Clerk might adopt the rate allowed clerks for filing 
depositions, instead of the rate allowed Commission- 
ers. In Kitchen vs. Parker, 27 Fed. 480, Judge 
Benedict said: 

‘Tn the absence of evidence showing the exis- 
tence at the place of executing a commnussioner 
to take testimony of a customary rate of charges 
for services rendered by the commissioner in 
executing the commission, or for like services, I 
am of the opinion that proof of the fact that the 
sum actually paid the commissioner is a reason- 
able sum to pay for like work at the place of 
payment will warrant the allowance of the item 
as a disbursement properly made to secure the 
execution of the commission.”’ 

In this case it does not appear that there is a 
United States Commissioner at Monterey. The Po- 
litical Code of California, sec. 798, fixes the fees 
[175] of notaries public for taking depositions at 
30 cents a folio. The notary who took the deposi- 
tion in this case was entitled to charge the legal rate 
for his services, and could refuse to take the deposi- 
tion unless such compensation were actually paid. 
The statute of California has thus fixed what is a 
reasonable fee for taking this deposition, and it 
should be followed. 

The amount allowed by the Clerk is therefore 
approved. 


[Endorsed]: No. 1109. In the District Court of 
the United States, in and for the District of Nevada. 
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A. S. Benner, as Administrator of the Estate of 
Clarence J. Benner, Deceased, Plaintiff, vs. Truckee 
River General Electric Company, a Corporation, 
Defendant. Opinion on Motion for New ‘Trial. 
Filed May 26th, 1913. TT. J. Kdwards, Clerk. [176] 


In the District Court of the United States, for the 
District of Nevada. 


No. 1109. 


A. S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintiff, 
VS. 
TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, 
Defendant. 


Petition for Writ of Error. 
To the Honorable E. 8S. FARRINGTON, Judge of 
the District Court aforesaid. 

Now comes Truckee River General Electric Com- 
pany, a corporation, by its attorneys, and respect- 
fully shows: That on the 18th day of April, A. D. 
1912, a jury duly empanelled found a verdict and 
assess the damages in the sum of $7,000 against your 
petitioner and in favor of A. S. Benner, as admin- 
istrator of the estate of Clarence J. Benner, deceased, 
plaintiff above named, and upon said verdict, a 
judgment was entered; that by order of the above en- 
titled court, jurisdiction over said cause, beyond the 
February term, 1912, was continued and execution 
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upon said judgment was stayed by order of the 
above-entitled Court for a period of forty-two days 
from the date of the entry of said judgment, in order 
to give the defendant above named, time to file its 
petition or motion for a new trial; that on May 27, 
1912, a motion or petition for a new trial was filed 
herein, which was thereafter argued and submitted ; 
that thereafter, and on May 26, 1918, said motion 
or petition for a new trial was overruled, and upon 
said verdict a final judgment was entered on the 
26th day of May, A. D. 1913, against your petitioner, 
defendant above named. 

Your petitioner, feeling itself aggrieved by the 
said verdict and judgment entered thereon, as afore- 
said, herewith petitions the Court for an order allow- 
ing it to prosecute a writ of error to the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, under the laws of the United States in such 
cases made and provided. 

Wherefore, premises considered, your petitioner 
prays that a writ of error do issue that an appeal in 
this behalf to the United States Circuit Court of 
Appeals, aforesaid, sitting at San Francisco, State of 
California, [177] in said Circuit, for the correc- 
tion of the errors complained of and herewith as- 
signed, be allowed, and that an order be made fixing 
the amount of security to be given by plaintiff in 
error conditioned as the law directs, and upon giving 
such bond as may be required, that all further pro- 
ceedings may be suspended until the determination 
of said writ of error by the said United States Cir- 
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cuit Court of Appeals for the Ninth Circuit. 
CHENEY, DOWNER, PRICE & HAWKINS, 
Attorneys for Petitioner in Error. 

Writ of Error granted; and Supersedeas Bond 
fixed at $10,000, and, upon said bond being given by 
the defendant, conditioned as the law directs, all 
further proceedings will be suspended until the de- 
termination of said writ of error by said United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit. ; 

Dated this 4th day of June, A. D. 19138. 

EK. S. FARRINGTON, 
Judge United States District Court. 

[Endorsed]: No. 1109. In the District Court of 
the United States for the District of Nevada. A.S. 
Benner, as Admnr., etc., Plaintiff, vs. Truckee River 
General Electric Company, a Corporation, Defend- 
ant. Petition for Writ of Error, and Order Made 
Thereon. Filed this 4th day of June, 1913. T. J. 
Edwards, Clerk. Cheney, Downer, Price & Haw- 
kins, Reno, Nevada, Attorneys for Defendant. 
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In the District Court of the United States, for the 
District of Nevada. 


No. 1109. 


A. 8. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintiff, 
vs. 


TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, 
Defendant. 
Assignment of Errors. 

Comes now the above-named Truckee River Gen- 
eral Electric Company, a corporation, plaintiff in 
error in the above numbered and entitled cause, and 
in connection with its petition for a writ of error in 
this cause, [178] assigns the following errors, 
which plaintiff in error avers occurred upon the trial 
thereof, and upon which it relies to reverse the judg- 
ment entered herein, as appears of record: 

I. That the Court erred in overruling the demur- 
rer to the amended complaint filed in this cause and 
in the above-entitled Court. 

Ii. That the Court erred in allowing and in per- 
mitting plaintiff, over the objection of defendant 
interposed at the time, to amend the amended com- 
plaint, in both and each of the particulars, as shown 
by the record and designated therein as ‘‘ First 
Amendment to Complaint proposed to follow para- 
graph X”’ and ‘‘Second Amendment to Complaint to 
follow First Amendment to paragraph X”’ for the 
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following reasons: 

1. Because plaintiff did not file or serve with 
either of said amendments any affidavit showing 
good cause for the allowance of same or either 
thereof, in accordance with section 68 of the Civil 
Practice Act of the State of Nevada. 

2. Because said amendments alleged a new and 
different cause of action; and , as allowed, the cause 
of action is changed to such an extent as to be a de- 
parture from law to law, and a departure from fact 
to fact. 

3. Because the cause of action as alleged in the 
amended complaint, 7s any is stated therein, is a lia- 
bility fixed by law, based upon the existing relation 
of the parties, and the amendments to the amended 
complaint is a departure and change from that cause 
of action, and one based upon the contractual rela- 
tion, express or implied, existing between the de- 
ceased and A. S. Benner, and whatever damages are 
lable under the new cause of action are based upon 
changed conditions as to the relations existing be- 
tween the deceased and the brothers and sister of the 
deceased claiming to have received support or con- 
tributions from him during his lifetime. Because 
the amended complaint, which is sought to be 
amended by the said two amendments, does not state 
facts sufficient to constitute a cause of action, and 
there is, therefore, no valid pleading on file which can 
be amended. 

JII. The Court erred in overruling the demurrer 
to the amended complaint as amended by the two 
separate amendments allowed and filed in this cause 


vs. A. S. Benner. 297 


in the above-entitled Court—for the reason assigned 
in said demurrer. [179] 

IV. The Court erred in overruling the motion in- 
terposed by defendant, at the close of plaintiff’s evi- 
dence to dismiss the action for the following reasons: 

1. That plaintiff’s evidence fails to establish that 
the death of Clarence J. Benner was caused by the 
wrongful act, neglect or default of defendant, and 
fails to establish that the death of said Benner was 
caused by any actionable negligence of defendant. 

2. That plaintiff’s evidence fails to establish that 
Clarence J. Benner, at the time of his death, had been 
emancipated. 

3. That plaintiff’s evidence fails to establish that 
the brothers, or either of them, or the sister of Clar- 
ence J. Benner, deceased, sustained any damage, for 
which recovery could be had, by reason of, or on ac- 
count of, the death of said Clarence J. Benner, 

4. That plaintiff’s evidence affirmatively estab- 
lishes that, at the time of his death, deceased was a 
minor and under no legal obligation to support or 
contribute, in any degree, to the support of his said 
brothers, or either of them or of his said sister; and 
that deceased was, at the time of his death, not eman- 
cipated, but was living with his father, who was en- 
titled to the earnings of deceased, and the money or 
property received by the brothers and sister of de- 
ceased was the money and property of the father of 
deceased, and was contributed, as shown by the evi- 
dence, with the knowledge and consent of said father 
to his children, who were brothers and sister of de- 
ceased. 
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5. That plaintiff’s evidence fails to establish that 
deceased ever contributed anything for the support 
of his brothers or sister, or either of them, but that 
any such sum contributed, as shown by the evidence, 
in money or otherwise, was the property of the 
father, and not the property of the deceased, same 
being the wages, as shown by the testimony, of Clar- 
ence J. Benner, deceased, who was a minor, which be- 
longed, at that time, to the father. 

6. Beeause the father, A. S. Benner, had not been 
damaged in any sum or to any extent by the death of 
his son, Clarence J. Benner, in that, under the stat- 
ute in such case made and provided, the father is 
not a beneficiary of any judgment which might be 
recovered in this action; because the father, A. S. 
Benner, is not suing to recover, in this action, any 
loss of wages caused by the death of his son, and is 
not claiming any damages therefor, and is not 
[180] claiming any damages in this action of any 
kind or character for, or on account of the death of 
his son, said Clarence J. Benner, deceased. 

7. That plaintiff’s evidence fails to show that the 
brothers, or either of them, or the sister of said Clar- 
ence J. Benner, deceased, have been damaged by 
reason of any alleged wrongful act, neglect or de- 
fault of defendant or by reason of the death of said 
Clarence J. Benner, deceased. 

8. That plaintiff’s evidence fails to show, and 
there is no evidence showing or tending to show, 
that the brothers, or either of them, or the sister of 
deceased could reasonably expect to continue to re- 
ceive any pecuniary benefit from the deceased, or 
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any benefit whatever; and there is no evidence show- 
ing or tending to show that the deceased was ac- 
cumulating, or was likely to accumulate, any estate, 
so that said brothers and sister, or either of them, as 
heirs of said’ Clarence J. Benner, deceased, would 
suffer or could suffer any damage or loss on that ac- 
count. 

9. That there is no evidence upon which the jury 
can fix any damages for the brothers, or either of 
them or for the sister of deceased, by reason of, or 
on account of, the death of said Clarence J. Benner; 
and any damages fixed or assessed by the jury for 
the brothers, or either of them, or for the sister of 
deceased, would be and is based purely upon guess 
or speculation, in that, under the evidence, there is 
no basis of damages sustained, upon which to make 
any finding of damages whatsoever. 

10. That under the pleadings in this cause, in the 
absence of proof of emancipation of the deceased by 
his father, the father would have the right only to 
recovery for any earnings of deceased, which may 
have been caused by his death, which right would 
end upon Clarence J. Benner’s arriving at his ma- 
jority, and death having shown to have occurred be- 
fore such majority, the father’s right to recovery 
would be limited only to that extent, and he is not, 
in this cause, suing to recover for loss of wages, or 
for any damages therefor. 

11. That it appears from the evidence that the 
death of Clarence J. Benner was caused by the 
wrongful act, neglect or default of his employer, 
Charles Butters Company, Limited, in failing to 
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furnish to said Clarence J. Benner a safe place in 
which to work. [181] 

V. The Court erred in refusing to give defend- 
ant’s requested instruction No. 1, which reads as fol- 
lows: ‘‘I instruct you to return a verdict for the de- 
fendant’’ for the followmg reasons: 

1. Because it has not been shown by the evidence 
that the death of Clarence J. Benner was caused by 
any wrongful act, neglect or default or actionable 
negligence of the defendant. 

2. Because the evidence shows that the death of 
Clarence J. Benner was caused by his own contribu- 
tory negligence. 

3. Because the evidence fails to show that Clar- 
ence J. Benner, at the time of his death, had been 
emancipated from any obligation for the relation he 
might sustain under the law to his father, A. 8. Ben- 
ner; and that his brothers and sister, or either of 
them, have not, therefore, been damaged to any ex- 
tent or in any manner, in that, in the absence of 
emaucipation, any sums of money advanced or con- 
tributed by deceased to any of his brothers, or sister, 
under the evidence, would be an advancement or 
contribution from the father, who was entitled to, 
and the owner of, the wages of said deceased, not 
the contributions of deceased himself. 

4. Because the evidence fails to show that said 
Clarence J. Benner ever contributed anything of 
his own, or belonging to him, to his brothers or sis- 
ter, or either of them. 

do. Because, under the allegations in the amended 
complaint under the evidence, Clarence J. Benner, 
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at the time of his death, was a minor, and the father, 
A. S. Benner, was, therefore, entitled to all of the 
wages of said deceased, and in the absence of evi- 
dence showing emancipation, the wages of deceased 
belonged to the father, A. S. Benner, and that any 
and all contributions, alleged or shown to have been 
made to the brothers, or either of them, or to the sis- 
ter of deceased, were made and given with the 
knowledge or consent and permission of the father, 
A. S. Benner, and were therefore not contributions 
on the part of Clarence J. Benner, deceased. 

6. Because, in this cause, no damages can be 

awarded to the plaintiff for or in behalf of A. S. Ben- 
ner, father of the deceased, under the instructions 
of the Court and the pleadings, for the reason that 
no claim is made and no claim can be made for dam- 
ages, on account of the death of said Clarence J. 
Benner, deceased. 
7. Because under the allegations in the plead- 
ings, and under the evidence, deceased [182] was 
under no legal obligation to support or contribute to 
the support in any way or manner, of his brothers 
or either of them, or of his sister, and the evidence 
fails to show that the brothers, or either of them, or 
the sister of deceased have suffered damage to any 
extent or in any amount by reason of the death of 
said Clarence J. Benner. 

8. Because it appears from the evidence that the 
death of Clarence J. Benner deceased was caused by 
the wrongful act, neglect or default of Charles But- 
ters Company, Limited, the employer of the said 
Clarence J. Benner, deceased, at the time of his 
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death, in that said employer failed to furnish to said 
deceased a reasonable safe place in which to work, — 
it appearing from the evidence that the managing 
officers or employees of said Charles Butters Com- 
pany, Limited, were well aware and knew Ol seume 
conditions surrounding said snowshed and the wire 
suspended above said snowshed, for some time prior 
to the time of the contact between said wire and 
said snowshed causing the death of said Clarence J. 
Benner, deceased, as shown by the testimony of both 
Sidney M. Stone, who was, at the time, Manager of 
Charles Butters Company, Limited, and also the 
testimony of E. C. Gerrey, who was, at the time of 
the death of said Clarence J. Benner, employed by 
said Charles Butters Company Limited, as electri- 
cian. 

VI. The Court erred in refusing to give defend- 
ant’s requested instruction No. 3 which reads as fol- 
lows: ‘‘There is no evidence in this action tending to 
prove whether the said Clarence J. Benner, de- 
ceased, in his lifetime was in the habit of saving his 
money, or whether he ever accumulated any estate or 
property, or whether he ever contributed to the 
support of his brothers or sister, or either of them, 
or whether his said brothers or sister, or either of 
them, ever had any reasonable expectation of receiv- 
ing aid from him. Therefore, if you find a verdict 
in favor of the plaintiff, you must limit the amount 
of damages to a merely nominal sum,’’ for the fol- 
lowing reasons: 

1. Because it is established by the evidence, (a) 
That deceased, at the time of his death, was a minor, 
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living with his father, the mother having died: sev- 
eral years previous; (b) that deceased, at the time 
of his death, had not been emancipated; (c) that all 
amounts of money given to or clothing purchased 
for either brother or sister of deceased, by said Clar- 
ence J. Benner in his lifetime, was so furnished or 
purchased with the permission and consent of said 
A. 8. Benner, the father of both the deceased and 
the other brothers and sister of deceased, who re- 
ceived [183] the money or clothing. 

2. Because there is no evidence, showing or tend- 
ing to show, that deceased, in his lifetime, was in 
the habit of saving any part of his earnings, or 
whether he ever accumulated any money, property 
or estate, which his brothers and sister, as next of 
kin, would have inherited, or whether deceased ever 
contributed to the support of his brothers or sister, 
or either of them, or whether his said brothers or 
sister, or either of them, ever had any reasonable 
expectation of receiving aid from him. 

3. Because there is no evidence showing that the 
brothers, or either of them, or the sister of deceased 
suffered or sustained any pecuniary damage by rea- 
son of, or on account of the death of their brother, 
Clarence J. Benner. 

VII. The Court erred in refusing to give de- 
fendant’s requested instruction No. 7, which reads 
as follows: ‘‘It is alleged in the complaint and has 
not been denied, that the deceased was at the time 
that he met his death engaged as a miner in the em- 
ploy of the Charles Butters Company, Limited: I 
therefore instruct you that it was the duty of the 
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Charles Butters Company, Limited, to provide for 
said Clarence J. Benner while engaged in its em- 
ployment, a safe place in which to work; and if you 
find that the said Charles Butters Company, Lim- 
ited, failed to furnish the said Clarence J. Benner a 
safe place to work, and that by such failure or neg- 
lect Clarence J. Benner was killed, then I instruct 
you that his death was caused by the negligent act 
of said Charles Butters Company, Limited, and you 
may take that matter into consideration in arriving 
at your verdict in this action, for the following rea- 
sons: 

1. Because under the allegations in the amended 
complaint and under the evidence introduced, it ap- 
pears that deceased was, at the time of his death, 
in the employ of Charles Butters Company, Lim- 
ited; and it appears from the evidence that for some 
days prior to the time of the death of said Clarence 
J. Benner, it came to the knowledge of said Charles 
Butters Company, Limited, that the snowshed, in 
which said Clarence J. Benner came to his death, 
was located under or beneath the electric power line 
and that said power line was sagging and approach- 
ing nearer and nearer to the crest of the corrugated 
iron roof, covering said snowshed, and that said 
Charles Butters Company, Limited, failed in its 
duty to Clarence J. Benner, its employee, to furnish 
said Clarence J. Benner a safe place in which to 
work; it appearing from the evidence that it was the 
habit and custom of said Clarence J. Benner and 
other employees of said Charles Butters Company, 
Limited, to use said snowshed as a passageway and 
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VIII. The Court erred in refusing to give de- 
fendant’s requested instruction No. 11, which reads 
as follows: ‘I further instruct you that when a child 
is under age, the parents have a right to his earn- 
ings, and may therefore sue for the loss experienced 
by his death, but this right ends when he maintains 
his majority, and, if death occurs before that, a re- 
covery is limited in consequence to his probable 
earnings up to that time; the chance of survivor- 
ship, his ability and willingness, after he should be- 
come of age, to support others, being too vague, as 
is declared, to enter into an estimate of damages 
merely compensatory,’’ for the following reasons: 

1. By the first amendment to the amended com- 
plaint and the amendment to the answer, the issue 
of emancipation by plaintiff of his son, Clarence J. 
Benner, deceased, is made. The only evidence fur- 
nished on behalf of plaintiff to establish the allega- 
tion of emancipation is in the testimony of A. S. 
Benner, at pages 106, 108, 109 and 110, examination 
in chief, and at pages 115 and 116, cross-examina- 
tion, in the bill of exceptions, the substance of which 
testimony is: That deceased contributed from $40 to 
$50 per month to the household expenses of his 
father, A. S. Benner, with whom deceased and two 
other brothers were living at the time of deceased’s 
death; that the balance of the expense of said house- 
hold was contributed by the other two brothers, the 
total expenses being about $80 or $90 per month; 
that A. S. Benner, the father, did not receive from 
deceased the balance of deceased’s wages, but did 
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know what deceased was doing with his wages; that 
deceased brought in money to the father, under the 
same conditions from the time he began to work up 
to the time of his death. That as to the contro] ex- 
ercised over the deceased by said A. 8. Benner, the 
father, said A. 8. Benner also testified at the places 
above mentioned, in substance as follows: that out- 
side of the working hours of deceased, he did not 
know whether or not anybody exercised any control 
or direction over the goings or comings of the de- 
ceased; that deceased was working every day, and 
the father would get up and get the breakfast, the 
deceased would go to work, come home, and if he 
was going out, he would tell witness where he was 
going, and what time he would come in. This same 
condition and state of facts continued without 
change from the time deceased started in to work 
as a 15 or 16-year old boy, and continued up until 
the time of his death. 

2. That, under the pleadings and the issues made 
thereby, and the evidence offered by plaintiff, and 
[185] admitted over the objection of the defend- 
ant, said defendant’s requested instruction No. 11, 
was a correct statement of the rule of law, in so far 
as the relation of the father and son is concerned; 
and also was a correct statement of the rule of law 
in so far as the brothers, or either of them, or the 
sister of deceased were entitled to recover in this 
action on account of the change ‘of survivorship, the 
ability and willingness of the deceased to continue 
to work, his willingness after majority to work or 
to contribute, and the question as to whether or not 
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he should thereafter marry and become the head. of 
a family, and be required under his legal obliga- 
tions, to support said family, being too vague to enter 
into an estimate of damages merely compensatory. 

IX. The Court erred in refusing to give defend- 
ant’s requested instruction No. 12, which reads as 
follows: ‘‘I instruct you that Charles Ed Benner 
and George C. Benner and Will Benner, and each 
of them, brothers of Clarence J. Benner, deceased, 
are not, nor is either of them, entitled, and will not 
be entitled, to participate in the proceeds of any 
judgment which may be rendered in favor of the 
plaintiff herein, and they are not, nor is either of 
them, to any extent, under the facts of this case, a 
beneficiary of any judgment obtained herein, by rea- 
son of the death of the said Clarence J. Benner. [ 
therefore instruct you that in determining the 
amount of damages, if any, to which the plaintiff is 
entitled in this case, you will not consider any loss 
or damage which the said Charles Ed Benner, 
George C. Benner and Will Benner, brothers of said 
deceased, have or has sustained by reason of the 
death of said Clarence J. Benner, if you do find that 
his death was caused by the negligence of the de- 
fendant in this action,’’ for the following reasons: 

1. Because there is no evidence upon which to 
base any finding that anything was ever contributed 
by the deceased to the brother Charles E. Benner, 
during the life of deceased; because there is no evi- 
dence upon which to base any finding that anything 
was ever contributed by the deceased to the brother 
George C. Benner, during the life of deceased; be- 
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cause there is no evidence upon which to base any 
finding that anything was ever contributed by the 
deceased to the brother Wiliam H. Benner, except 
that certain sums of money were furnished to said 
William H. Benner by deceased for the purpose, as 
expressly testified to, of relieving him, the said Will- 
iam H. Benner, of the stress caused by the violation 
of the Virginia & Truckee Railroad Company to 
give to said William H. Benner continuous employ- 
ment during a certain period before the death of 
said Clarence J. Benner. 

X. The Court erred in refusing to give defend- 
ant’s requested instruction [186] No. 18, which 
reads as follows: ‘‘I further instruct you that if you 
find for the plaintiff in this case, then the amount to 
be fixed by you shall consist only of such pecuniary 
damages which would be the exact equivalent of the 
injury, if any, sustained by Mrs. Charles Bogel, sis- 
ter of the deceased, as shown by all the evidence in. 
this case by reason of the death of the said Clarence 
J. Benner,’’ for the following reasons: 

1. Because, if there is any testimony whatever 
of any expectancy, or right of expectancy, so far as 
contributions were concerned, from the deceased in 
after years to the sister, that such expectancy was 
limited to her alone by the evidence, and that she 
would have no right to recover anything on that 
account except the exact equivalent of what might 
have been the loss to her by reason of the death of 
said Clarence J. Benner, in case such death should 
have been caused by the wrongful act, neglect or 
default of the defendant. 
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XI. The Court erred in giving plaintiff’s re- 
quested instruction No. 4, which reads as follows: 
“‘T¢ is the duty of an electric company owning, 
maintaining and using electric wires charged with 
a deadly or dangerous current of electricity to fur- 
nish, as nearly as possible, perfect protection to 
those who may: have occasion to use or be near the 
same,’’ over the objection and exception of defend- 
ant taken at the time, and for the reasons assigned 
in the objection and exception as appears in the rec- 
ord. 

XII. The Court erred in giving plaintiff’s re- 
quested instruction No. 5, which reads as follows: 
‘“The care, protection and diligence required of the 
Owners or users of electric currents and wires 
charged with electricity varies with the danger 
which might be ineurred by negligence. The 
greater the degree of danger, the greater the degree 
of care required,’’ over the objection and exception 
of defendant, taken at the time, for the reasons as- 
signed in the objection and exception, as appears in 
mine record. 

XIII. The Court erred in giving plaintiff’s re- 
quested instruction No. 4, which reads as follows: 
‘*In all cases where electric wires carry or may carry 
strong and dangerous currents of electricity, and 
the result of negligence might expose to death or 
serious injury any person who may be lawfully in 
proximity of the wires or liable to come in contact 
with them, a high degree of care and diligence to 
avoid said results is required,’’? over the objection 
and exception of defendant, taken at the time, and 
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for the reasons assigned in the objection and excep- 
tion, as appears inthe [187] record. 

XIV. The Court erred in giving plaintiff’s re- 
quested instruction No. 7, which reads as follows: 
‘‘Corporations can only act through their officers, 
agents and employees, within the scope and sphere 
of their employment. The acts of such employees, 
agents and officers within the scope and sphere of 
their employment, are, in a legal sense, the acts of 
the corporation, such acts as the corporation itself 
would do, or is empowered to do, and for which the 
corporation is liable,’’ over the objection and excep- 
tion of defendant, taken at the time, and for the rea- 
sons assigned in the objection and exception, as ap- 
pears in the record. 

XV. The Court erred in giving plaintiff’s re- 
quested instruction No. 8, which reads as follows: 
‘“‘The Court instructs the jury, that, if you believe 
from the evidence that the defendant was notified 
that the wires were in such condition as to be a cause 
of danger to those who might lawfully be near them, 
and failed to take immediate steps to investigate and 
rectify such condition, if the same existed, and if a 
sufficient length of time between such notice to the 
defendant and the accident to plaintiff for such in- 
vestigation and correction had elapsed, and there- 
after, by reason of the failure of the defendant to 
attend to its said wire, such wire or wires charged 
with electricity hung suspended over the scene of 
the accident so as to become dangerous to persons 
lawfully near the same, then the defendant would be 
guilty of negligence,’’ over the objection and excep- 
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tion of defendant, taken at the time, and for the 
reasons assigned in the objection and exception as 
appears in the record. 

XVI. The Court erred in giving plaintiff’s in- 
struction No. 9, which reads as follows: ‘‘The Court 
instructs the jury, that, if they believe, from the evi- 
dence, that on the 18th day of August, 1909, Clar- 
ence J. Benner came to his death while in the exer- 
cise of ordinary care for his own safety, in the man- 
ner and by the means set forth in the amended com- 
plaint filed herein; and if the jury further believe 
from the evidence that the death of said Clarence 
J. Benner was caused by the negligence of the de- 
fendant, Truckee River General Electric Company, 
as charged in the declaration; and if the jury fur- 
ther believe from the evidence that the said Clarence 
J. Benner left him surviving brothers and a sister, 
as charged in the complaint; and that such brothers 
or sister, by the death of saidi Clarence J. Benner, 
have suffered pecuniary loss, then, in law, the plain- 
tiff is entitled to recover,’’ over the objection and 
exception of defendant, taken at the time, and for 
the reasons assigned in the objection and exception, 
as appears in the record. 

XVIT. The Court erred in giving plaintiff’s re- 
quested instruction No. 10, which reads as follows: 
[188] ‘‘If the jury should find for the plaintiff the 
pecuniary value of the life of the deceased to his 
brothers and sister is to be determined by you from 
all the evidence in the case, and in this connection 
you may consider the deceased’s age, condition of 
health and strength at the time of his death, his 
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capacity for earning money, his occupation, his per- 
sonal habits, his wages, and all other facts in evi- 
dence; and the value is to be fixed at the present 
worth of the amount which it is reasonably probable 
the deceased would have contributed to his said 
brothers and sister in money, property or services, 
had he lived, during his and their expectancy of 
life, and of which, in view of all the evidence, they 
were in your judgment, deprived by the death of 
Clarence J. Benner,’’ over the objection and excep- 
tion of defendant, taken at the time, and for the rea- 
sons assigned in the objection and am as ap- 
pears in the record. 

XVIII. That the Court erred in permite the 
witness, A. S. Benner, the administrator and father 
of Clarence J. Benner, deceased, to testify that said 
deceased, before his death paid any part of the ex- 
penses of maintaining the home of said witness, in 
which said witness and three of his children were 
living; and in permitting the said witness to testify 
that he did not receive all the earnings of deceased, 
a minor son of said witness, over the objection of 
defendant, as shown by the record, and for the fol- 
lowing reasons; that it is alleged and admitted in 
the pleadings and established by the evidence that 
deceased, at the time of his death, was a minor son, 
living with his said father; and the evidence fails 
to establish that deceased had been emancipated, 
and therefore, the wages of deceased were the prop- 
erty of, and belonging to, the father, A. S. Benner. 

XTX. That the Court erred in permitting the 
witness, Mrs. Charles Bogel, sister of the deceased, 
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to testify: that said deceased had contributed to her 
support, over the objection of defendant, as shown 
by the record, and for the reasons: that it is alleged 
and admitted in the pleadings and established by 
the evidence that deceased, at the time of his death, 
was a minor son, living with his father, A. S. Ben- 
ner; that the evidence fails to establish that de- 
ceased had been emancipated, and therefore the 
wages of deceased were the property of and belong- 
ing to, the father, A. S. Benner; and for the further 
reason that it appears in the testimony of said wit- 
ness, Mrs. Charles Bogel, that at all times mentioned, 
when she was receiving said contributions, as testi- 
fied to by her, she was a married woman, living with 
her husband, and maintaining her own home, 
[189] separate and apart from that of her father 
and her deceased brother, Clarence J. Benner. 

XX. That the Court erred in permitting the wit- 
ness, William H. Benner, brother of said deceased, 
to testify that the deceased had contributed to the 
support of said witness, over the objection of de- 
fendant, as shown by the record; for the reasons 
that it is alleged and admitted in the pleadings and 
established by the evidence that deceased, at the time 
of his death, was a minor son, living with his father, 
A. 8S. Benner; and the evidence fails to establish 
that deceased had been emancipated, and therefore 
the wages of deceased were the property of, and be- 
longing to, the father, A. S. Benner; and for the 
further reason that it appears in the testimony of 
said witness William H. Benner that he was a minor 
at the time of the death of said Clarence J. Benner; 
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and that the contributions so testified as having 
been made by deceased to said witness, were made 
for the reason that he, said William H. Benner, did 
not, at the time, have steady employment; and for 
the further reason that it appeared at the trial that 
said William H. Benner had, since death of said 
Clarence J. Benner, married and was maintaining 
his own home, separate and apart from that of his 
father, A. S. Benner. 

XXI. The damages awarded by the verdict of 
the jury are excessive. 

XXIT. The verdict of the jury is contrary to the 
law, for the following reasons: 

1. That the damages awarded by the verdict of 
the jury are excessive, because the sole beneficiaries 
in this cause are collateral relatives, viz., three 
brothers and a sister; there is no evidence to sustain 
the verdict; the evidence shows that deceased never 
contributed anything to the support of the older 
brothers, and the contributions to the brother Will- 
iam H. Benner were made upon the basis as testified 
to by said William H. Benner that he did not have 
regular and constant employment and that the 
amount contributed by the deceased was when he 
was not working and needed it, and amounted to the 
sum of from $10 to $15 per month in money and 
from $40 to $50 for clothing during the entire year; 
the evidence shows that the amount contributed to 
the sister was, according to her testimony, about $15 
in money and between $18 and $28 in clothes per 
month. 

2. That the verdict is in direct violation and dis- 
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regard of [190] the instructions given by the 
Court, in part reading as follows: 

‘Generally there are two classes of damages which 
may be considered in cases of this character, pecu- 
niary damages and exemplary damages. Pecuni- 
ary damages are the precise measure of the injury 
done. Exemplary damages have no special refer- 
ence to the amount or the exact measure of the in- 
jury, but are imposed as punishment for the com- 
mission of a willful injury, or for wanton disre- 
gard of duty. 

If you find for the plaintiff in this case the 
amount to be fixed by you should consist only of 
such pecuniary damages as would be the exact equiv- 
alent of the injury, if any, sustained by the brothers 
and sister of the deceased, as shown by all the evi- 
dence in this case, by reason of the death of Clarence 
Benner. 

You cannot award to the plaintiff in this action 
exemplary damages by way of punishment or as 
smart money for defendant’s negligence, if any, in 
causing the death of Clarence Benner. 

A. 8. Benner, the father of Clarence Benner, de- 
ceased, is not entitled and will not be entitled, to 
participate in the proceeds of any judgment which 
may be rendered in favor of the plaintiff herein, 
and is not to any extent, under the facts of this 
ease as set out in the complaint, a beneficiary of any 
judgment obtained herein, by reason of the death of 
Clarence Benner. I therefore instruct you that in 
determining the amount of damages, if any, to which 
the plaintiff is entitled in this case, you will not 
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consider any loss or damage which the said A. 8. 
Benner, father of said deceased, has sustained by 
reason of the death of the said Clarence J. Benner, 
if you do find that his death was caused by the neg- 
ligence of the defendant in this action. 

You cannot award the plaintiff, if you find the 
plaintiff is entitled to recover, any damages for grief 
or sorrow, or pain of mind, or injury to his feelings, 
or for such grief or sorrow, or pain of mind or in- 
jury to the feelings of any of the brothers or sister 
of said Clarence J. Benner, deceased; neither can 
you award in this action, if you find plaintiff has 
been damaged, any damages for any pain or suffer- 
ing, or for the loss of the comfort or protection of 
the deceased to said plaintiff, or any of the benefi- 
ciaries therein named, on this account; neither can 
you award any damages to said plaintiff on account 
of any pain or suffering of said deceased, caused by 
any act or negligence of defendant.’’ 

XXII. The verdict of the jury is not sustained 
by the evidence: 

1. The verdict of the jury, upon all the evidence, 
should have been in favor of defendant. 

2. The verdict of the jury, if for the plaintiff, 
should have been only for nominal damages—for 
the reason that the evidence does not establish that 
the beneficiaries named in the statute have suffered 
any pecuniary injury by reason of the death of their 
brother, Clarence J. Benner. 

3. The evidence fails to establish that the death 
of Clarence J. Benner was caused: by the wrongful 
act, neglect or default of defendant. 
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4. The evidence does establish that the death of 
Clarence J. Benner was caused by the failure of his 
employer, Charles Butters Company, Limited, to 
provide a safe place for its employees, and particu- 
larly for its employee, Clarence J. Benner, deceased, 
to work. 

5. There was no evidence that plaintiff had been 
damaged in the sum awarded by the jury or in any 
other sum by reason of the death of Clarence J. 
Benner. [191] 

WHEREFORE defendant, plaintiff in error, 
prays that the judgment of said Court be reversed. 
CHENEY, DOWNER, PRICE & HAWKINS, 

Attorneys for Plaintiff in Error. 

[| Endorsed]: No. 1109. In the District Court of 
the United States for the District of Nevada. A. 
S. Benner, Admr. etc., Plaintiff, vs. Truckee River 
General Electric Company, a Corp., Defendant. 
Assignment of Error. Filed this 4th day of June, 
1913. T. J. Edwards, Clerk. Cheney, Downer, Price 
& Hawkins, Reno, Nevada, Attorneys for Plaintiff 
in Error. 
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[Bond on Writ of Error. | 


In the District Court of the United States, for the 
District of Nevada. 
No. 1109. | 
A. S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintiff, 
VS. 
TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, 
Defendant. 


KNOW ALL MEN BY THESE PRESENTS, 
that we, Truckee River General Electric Company, 
a corporation, as principal, and H. G. Humphrey 
and A. G. Fletcher, as sureties, are held and firmly 
bound unto A. S. Benner, as administrator of the 
estate of Clarence J. Benner, deceased, the plain- 
tiff above named, in the full and just sum of Ten 
Thousand ($10,000) Dollars, to be paid to the said 
A. SS. Benner, as administrator of the estate of Clar- 
ence J. Benner, deceased, or to his executors or ad- 
ministrators, to which payment well and truly to be 
made, we bind ourselves, our successors, assigns, ex- 
ecutors and administrators, jointly and severally by 
these presents. Sealed and dated this, the 4th day 
of June, A. D. 1913. 

Whereas, lately, at a regular term of the District 
Court of the United States, for the District of Ne- 
vada, sitting at Carson City, in said District, in a 
suit pending in said court between A. 8. Benner, as 
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administrator of the estate of Clarence J. Benner, de- 
ceased, as plaintiff, and [192] Truckee River 
General Electric Company, a corporation, as de- 
fendant, cause No. 1109 on the law docket of said 
Court, final judgment was rendered against the said 
Truckee River General Electric Company, a corpo- 
ration, for the sum of $7000.00, with interest there- 
on at the rate of seven per cent per annum, and the 
said Truckee River General Electric Company, a 
corporation, has obtained a writ of error and filed a 
eopy thereof in the clerk’s office of said court, to 
reverse the judgment of said Court in the aforesaid 
suit, and a citation directed to the said A. S. Ben- 
ner, as administrator of the estate of Clarence J. 
Benner, deceased, defendant in error, citing him to 
‘ be and appear before the United States Circuit 
Court of Appeals, for the Ninth Circuit, to be holden 
at San Francisco, in the State of California, accord- 
ing to law, within thirty days from the date hereof. 
Now, the condition of the above obligation is such, 
that if the said Truckee River General Electric Com- 
pany, a corporation, shall prosecute its writ of error 
to effect and answer all damages and costs, if it fail 
to make its plea good, then the above obligation to be 
void; else to remain in full force and virtue. 
TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation. 
By GHO. A. CAMPBELL, 
Its Manager. 
Gan Eevee DY , 
Surety. 
A. G. FLETCHER, 
Surety. 
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State of Nevada, 
County of Washoe,—-ss. 

H. G. Humphrey and A. G. Fletcher, being duly 
sworn, upon their oaths depose and say, each for 
himself and not one for the other; that he is one of 
the sureties named in the foregoing writ of error 
bond; that he is worth the sum in said bond specified 
as the penalty thereof, over and above all his just 
debts and liabilities, exclusive of property exempt 
from execution. 

H. G. HUMPHREY. 
A. G. FLETCHER. 


Subscribed and sworn to before me this 4th day of 
June, A. D. 1918. 
[Seal] J. W. DAVEY, 
Notary Public. [193] 
Approved this 4th day of June, A. D. 1918. 
EK. 8. FARRINGTON, 
Dictrict Judge. 
[Endorsed]: No. 1109. In the District Court of 
the United States for the District of Nevada. <A. 5S. 
Benner, as Admr., etc., Plaintiff, vs. Truckee River 
General Electric Company, a Corporation, Defend- 
ant. Writ of Error Bond. Filed this 4th day of 
June, 1913. T. J. Edwards, Clerk. Cheney, 
Downer, Price & Hawkins, Reno, Nevada, Attorneys 
for Defendant. [194] 
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In the District Court of the United States for the 
District of Nevada. 
A. 8S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintiff, 
vs. 


TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, 
Defendant. 


Notice of Motion and Petition for a New Trial. 

To the above-named Plaintiff, and to Mack, Green, 
Brown & Heer, and Gray Mashburn, His At- 
torneys: 

Please take notice that the above-named defend- 
ant intends to move the above-entitled court for an 
order herein setting aside the verdict of the jury 
heretofore rendered herein and granting to defend- 
ant a new trial herein upon the motion and petition 
and for the grounds stated in the petition and 
motion, a copy whereof is hereunto attached. 

That said motion will be made upon this notice of 
motion and petition for a new trial, and said motion 
and petition for a new trial, the minutes of the Court, 
and upon all the pleadings and records of the above- 
entitled action on file in the Clerk’s office, and upon 
a proposed bill of exceptions. 

W. A. MASSEY, 
CHENEY, DOWNER, PRICE & HAWKINS, 
Attorneys for Defendant. 


322, Truckee River General Electric Company 


In the District Court of the United States for the 
District of Nevada. 


A. 8S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintiff, 
Vs. 


TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, 
Defendant. 


Motion and Petition for a New Trial. 
[195] 

Now comes the above-named defendant, and moves 
and petitions the above-entitled court to enter an or- 
der herein, setting aside the verdict of the jury here- 
tofore rendered herein, and granting to defendant a 
new trial herein, for the following reasons: 

1. That said verdict was not sustained by suffi- 
cient evidence. . 

2. That there was no testimony tending to sustain 
the verdict of the jury. 

3. That the verdict of the Jury was against the 
weight of, and contrary to the evidence. 

4. ‘That the verdict of the jury was contrary to 
the law. 

do. That the verdict of the jury is excessive, ap- 
pearing to have been rendered and given under the 
influence of passion or prejudice. 

6. That the verdict of the jury is contrary to law 
in this: a. Because the evidence is not sufficient to 
sustain the verdict. b. Because the verdict is con- 
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trary to, and against, the weight of evidence. c. 
Because the verdict is contrary to, and against, the 
instructions of the Court. 

7. That the Court erred in allowing or permitting 
A. 8. Benner the administrator and father of Clar- 
ence J. Benner, deceased, to testify that the said 
deceased, before his death paid any part of the ex- 
penses of maintaining the home of said witness, in 
which said witness and three of his children were liv- 
ing, over the objection of the defendant, as shown by 
the record. 

8. That the Court erred in allowing or permitting 
A. 8S. Benner, the father of Clarence J. Benner, 
deceased, to testify as to what the total expenses of 
the household of said witness were during the month 
next preceding the death of Clarence J. Benner, 
over the objection of the defendant, as shown by the 
record. 

9. That the Court erred in allowing or permitting 
the witness A. 8. Benner, father of the deceased, to 
testify that he knew what the deceased was doing 
with the balance of his earnings, over and above the 
amount testified by said witness as having been con- 
tributed by deceased to the support of said witness’ 
household, over the objection of defendant, as shown 
by the record. 

10. That the Court erred in allowing or permit- 
ting the witness, A. 8. Benner, father of said de- 
ceased, to testify that he did not receive all of the 
earnings of deceased, a minor son of said witness, 
over the objection of defendant, as shown by the 
record. | 
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11. That the Court erred in allowing or permit- 
ting the [196] witness, Mrs. Charles Bogel, sister 
of the deceased, to testify that said deceased had con- 
tributed to her support, over the objection of the 
defendant, as shown by the record. 

12. That the Court erred in allowing or permit- 
ting the witness, Mrs. Charles Bogel, sister of the 
deceased, to testify as to what clothing or other 
supplies the deceased had purchased for the witness 
before the death of said deceased, over the objection 
of the defendant, as shown by the record. 

13. That the Court erred in permitting or allow- 
ing the witness, William 8. Benner, brother of the 
deceased, to testify as to the contribution by the 
witness of any sum in support of his father, or his 
father’s house or expenses before the death of said 
Clarence J. Benner, over the objection of the defend- 
ant, as shown by the record. 

14. That the Court erred in permitting or allow- 
ing the witness, William 8. Benner, brother of said 
deceased, to testify that the deceased had contributed 
to the support of said witness, over the objection of 
the defendant, as shown by the record. 

15. That the Court erred in permitting or allow- 
ing A. 8. Benner, father of the deceased, to testify as 
to any control or direction exercised by him over the 
deceased before his death, over the objection of the 
defendant, as shown by the record. 

16. The Court erred in refusing to grant and in 
overruling and denying defendant’s motion, made 
and interposed at the conclusion of plaintiff’s tes- 
timony, for the dismissal of plaintiff’s case, and for 
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judgment in favor of plaintiff in the nature of non- 
suit, over the objection and exception of the defend- 
ant, as shown by the record. 

17. That the Court erred in overruling defend- 
ant’s motion to instruct the jury to find for the 
defendant made at the close of all the testimony, as 
shown by the record. 

18. That the Court erred in refusing to instruct 
the jury to return a verdict for defendant, over the 
objection and exception of the defendant, as shown 
bv the record. 

19. That the Court erred in refusing to instruct 
the jury to return a verdict for nominal damages 
only, over the objection and exception of the defend- 
ant, as shown by the record. 

20. That the Court erred in refusing to instruct 
the jury as specifically requested by defendant in de- 
fendant’s requested instructions numbered respec- 
tively 1, 3, 7, 11, 12 and 18, over the objection and 
exception of defendant, as shown by the record. 
[197] 

21. That the Court erred in giving certain in- 
structions to the jury, requested by plaintiff, over the 
objection and exception of the defendant, as shown 
by the record. 

22. That the Court erred in certain particulars 
of its general charge to the jury, excepted to by the 
defendant at the time, as shown by the record. 

23. That the Court erred in overruling defend- 
ant’s demurrer to the amended complaint, as shown 
by the record. 

24. That the Court erred in permitting the plain- 


326 Truckee River General Electric Company 


tiff to amend his amended complaint in the respects 
asked for, as shown by the record, and designated 
therein as ‘‘First Amendment to Complaint pro- 
posed to follow paragraph X”’ and ‘‘Second Amend- 
ment to Complaint to follow First Amendment to 
paragraph X,’’ over the objection and exception of 
the defendant, as shown by: the record, for the follow- 
ing reasons: a. Because said amendments were not 
made upon affidavit showing good cause therefor. 
b. Because said amendments changed and added ma- 
terial and new matter to the complaint. c¢. Because 
each of said amendments changed the alleged cause 
of action attempted to be stated in the amended com- 
plaint, and was a departure from the original 
amended complaint as to matters of fact. d. Be- 
cause said amendments, and each of them, stated a 
new cause of action, and were departures from the 
original amended complaint, both as to matters of 
fact and as to matters of law. e. Because the orig- 
inal amended complaint did not state a cause of 
action, and there was no complaint on file to be 
amended. 

25. That the Court erred in overruling defend- 
ant’s demurrer to the amendments to and the 
amended complaint, as shown by the record. 

26. That there were other errors of law appear- 
ing upon the trial prejudicial to the rights of the 
defendant. 

WHEREFORH, defendant asks and moves that 
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the verdict be set aside and a new trial granted 
herein. 
W. A. MASSEY, 
CHENEY, DOWNER, PRICE & HAWKINS, 
Attorneys for Defendant. 
The undersigned, United States District Judge for 
District of Nevada, certifies that he hereby allows the 
foregoing motion and petition for a new trial to be 
filed herein. 
E. 8S. FARRINGTON, 
District Judge. [198] 


[Endorsed]: No. 1109. In the District Court of 
the United States for the District of Nevada. A.S. 
Benner, as Administrator of the Estate of Clarence 
J. Benner, Deceased, Plaintiff, vs. Truckee River 
General Electric Company, a Corporation, Defend- 
ant. Notice of Motion and Petition for a New Trial 
and Motion and Petition for a New Trial. Due ser- 
vice of the within by copy, admitted May 28, 1912, 
without waiving any rights. Mack, Green, Brown & 
Heer, Attorneys for Plaintiff. Filed this 27th day 
of May, 1912, T. J. Edwards, Clerk. Cheney, 
Downer, Price & Hawkins, Reno, Nevada, Attorneys 
for Defendant. 


[Order Directing Transmission of Plaintiff’s 
Exhibit No. 2.] 


No. 1109. 


A. S. BENNER, as Admr., etc., 
VS. 


TRUCKEE RIVER GEN. ELEC. CO. 
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ORDER TO FORWARD ORIGINAL EXHIBIT. 

It appearing to the Court that plaintiff’s original 
Exhibit No. 2, should be inspected by the Court of 
Appeals, in connection with the record on writ of 
error, it is therefore ordered that said exhibits be 
- forwarded with the record, and that it be returned 
to the clerk of this Court in due course. 


[Order Extending Time to File Record, etc., in 
Circuit Court of Appeals. | 
In the INstrict Court of the Umted States for the 
Mstrict of Nevada. 


No. 1109. 


A. S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintiff, 
VS. 
TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, 
Defendant. 


Good cause appearing therefor, it is ordered that 
the defendant have until and including the 15th day 
of July, 1913, within which to file in the Court of 
Appeals the record on Writ of Error heretofore 
issued in this cause. 

Dated June 28, 1913. 

EK. 8S. FARRINGTON, 
Judge. 


vs. A. S. Benner, 329 


[Endorsed]: No. 1109. U.S. Dist. Court, Dist. 
Nevada. Benner, as Admr., v. Truckee Riv. Gen. 
Elec. Co. Order Extending Time to File Record on 
Writ of Error. Filed June 28, 1913. T. J. Ed- 
wards, Clerk. [199] 
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[Certificate of Clerk U. S. District Court to 
Transcript. | 


In the District Court of the United States for the 
District of Nevada. 


No. 1109. 


A. S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Plaintiff, 
VS. 


TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, | 
Defendant. 


I, T. J. Edwards, Clerk of the District Court of 
the United States for the District of Nevada, do 
hereby certify that the foregoing One Hundred and 
Ninety-nine (199) typewritten pages, Numbered 
from 1 to 199, inclusive, also page 19914, being 
Plaintiff’s Exhibit No. 1, and comprised in one vol- 
ume, to be a full, true and correct copy of the record 
and of all the proceedings in said cause and court, 
and that the same, together with the original Cita- 
tion and Writ of Error, hereto annexed, constitute 
the return to the Writ of Error. 

I do hereby certify: that the costs of the foregoing 
record is $251.00, and that the same has been paid 
by the defendant herein. 

I further certify that pursuant to order of court, 
found on page 199 of this record, I have this day 
forwarded to the Clerk of the U. S. Circuit Court of 
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Appeals, Plaintiff’s Original Exhibit No. 2, intro- 
duced and filed in said cause. 

In Witness Whereof, I have hereunto set my hand 
and affixed the seal of said Court, at my office in 
Carson City, Nevada, this 11th day of July, 1913. 

[Seal] T. J. EDWARDS, 

Clerk. [200] 


In the United States Cirewit Court of Appeals for 
the Ninth Circuit. 


Writ of Error [Original]. 


United States of America, 

Ninth Judicial Circuit,—ss. 

The President of the United States of America to 
the Honorable Judge of the District Court of the 
United States for the District of Nevada, 
Greeting: 

Because in the record and proceedings, as also in 
the rendition of the judgment of a plea which is in 
the said District Court for you between Truckee 
River General Electric Company, a corporation, 
plaintiff in error, and A. 8. Benner, as administrator 
of the estate of Clarence J. Benner, deceased, defend- 
ant in error, a manifest error has happened to the 
damage of said Truckee River General Electric 
Company, plaintiff in error, as by said complaint ap- 
pears, and we being willing that error, if any hath 
been, should be corrected and full and speedy justice 
be done to the parties aforesaid in this behalf, do 
command you, if Judgment be therein given, that 
under your seal, you send the record and proceedings 


us. A. S. Benner. ooo 


aforesaid, with all things concerning the same, to the 
United States Circuit Court of Appeals for the 
Ninth Circuit, together with this writ, so that you 
have the same at the City of San Francisco, in the 
State of California, where said Court is sitting, 
within thirty days from the date hereof, in the said 
Circuit Court of Appeals, to be then and there held, 
and the record and proceedings aforesaid, being in- 
spected, the said United States Circuit Court of Ap- 
peals may cause further to be done therein to correct 
the error, what is right, and according to the laws 
and customs of [201] the United States should be 
done. 

WITNESS the Honorable EDWARD OD. 
WHITE, Chief Justice of the United States, this, 
the 4th day of June, A. D. 1918. 

[Seal] T. J. EDWARDS, 
Clerk of the United States District Court for the 

District of Nevada. 

Allowed, this, the 4th day of June, A. D. 1913. 

EK. S. FARRINGTON, 
United States District Judge. 

Service of the within writ of error and the receipt 
of a copy thereof is hereby admitted, this, the 5 
day of June, A. D. 1913, as above set forth. 

MACK & GREEN, 
Attorneys for Defendant in Error. [202] 

[Endorsed]: No. 1109. In the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. Truc- 
kee River General Electric Company, a Corp., Plain- 
tiff in Error, vs. A. S. Benner, as Admr., etc., De- 
fendant in Error. Writ of Error. Filed June Sth, 
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1913, T. J. Edwards, Clerk U. S. Dist. Court, Dist. 
Nevada. [203] 


Citation [on Writ of Error—Original]. 


United States of America, 

District of Nevada,—ss. 

To A. 8. Benner, as Administrator of the Estate of 
Clarence J. Benner, Deceased, Greeting: 

You are hereby cited and admonished to be and 
appear in the United States Circuit Court of Ap- 
peals for the Ninth Circuit, at the city of San Fran- 
cisco, State of California, thirty days from and after 
the day this citation bears date, pursuant to a writ 
of error filed in the Clerk’s Office of the District 
Court of the United States for the District of Ne- 
vada, wherein Truckee River General Electric Com- 
pany, a corporation, is plaintiff in error, and you 
are defendant in error, to show cause, if any there 
be, why the judgment rendered against the said 
Truckee River General Electric Company, plaintiff 
in error, as in said writ of error mentioned should 
not be corrected, and why speedy justice should not 
be done the parties in that behalf. 

WITNESS, the Honorable E. S. FARRINGTON, 
Judge of the District Court of the United States, for 
the District of Nevada, this, the 4th day of June, A. 
Deo s. 

E. 8. FARRINGTON, 
United States District Judge. 


vs. A. S. Benner. 339 


Service of the within citation and the receipt of a 
copy thereof, is hereby admitted, this 5 day of 
June, A. D. 1913, as per above. 

MACK & GREEN, 
Attorneys for Defendant in Error. [204] 

[Endorsed]: No. 1109. Jn the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. Truc- 
kee River General Electric Company, a Corp., Plain- 
tiff in Error, vs. A. S. Benner, as Admr., etc., De- 
fendant in Error. Citation. Filed June Sth, 1913, 
T. J. Edwards, Clerk U.S. Dist. Court, Dist. of Ne- 
vada. [205] 


[Endorsed]: No. 2284. United States Circuit 
Court of Appeals for the Ninth Circuit. Truckee 
River General Electric Company, a Corporation, 
Plaintiff in Error, vs. A. S. Benner, as Administra- 
tor of the Estate of Clarence J. Benner, Deceased, 
Defendant in Error. Transcript of Record. Upon 
Writ of Error to the United States District Court 
of the District of Nevada. 

Filed July 12, 1913. 

F. D. MONCKTON, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 


United States Circuit Court of Appeals for the Ninth 
Circurt. 


No. 2284. 


TRUCKEE RIVER GENERAL ELECTRIC 
COMPANY, a Corporation, 
Plaintiff in Error, 


Vs. 


A.'S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 
Defendant in Error. 


Brief for Plaintiff in Error. 

This case was brought by defendant in error, here- 
inafter, for convenience, referred to as plaintiff, 
against plaintiff in error, hereinafter, for conveni- 
ence, referred to as defendant, to recover damages 
for the death of plaintiff’s intestate. The case was 
commenced in the State Court, and, upon application 
of defendant, removed into the Federal Court for 
the District of Nevada. A verdict was returned and 
judgment entered in favor of plaintiff for $7,000; 
defendant’s motion for a new trial was denied; hence 
this writ of error from the final judgment. 


STATEMENT OF THE CASE. 

Plaintiff filed in the Federal Court an amended 
complaint (Tr. pp. 4-12), to which a demurrer was 
interposed (Tr. pp. 13-16), which demurrer was 
overruled (Tr. pp. 16, 17), and defendant answered 
(Tr. pp. 17-22), putting in issue all the material 
allegations in the complaint, and alleging contribu- 
tory negligence on the part of deceased, and, at Tr. 
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p. 21, specifically denying that plaintiff, as adminis- 
trator, etc., or otherwise, has suffered or been dam- 
aged in any sum whatsoever by reason of the mat- 
ters alleged in the amended complaint; and alleging 
that deceased had been emancipated; and alleging 
that the brothers and sister of deceased, named as 
beneficiaries under the Nevada Statute, have not 
been damaged by any act of defendant in any sum 
whatsoever. 

The case was tried upon the issues thus made. At 
the conclusion of plaintiff’s testimony, plaintiff 
asked and, over defendant’s objection, was granted 
leave to amend his amended complaint by filing two 
proposed amendments. To the ruling of the Court 
defendant took an exception; defendant then filed its 
demurrer to the complaint as thus amended, which 
demurrer was overruled, and defendant excepted; 
defendant then filed its answer to the amended com- 
plaint as thus amended, and put in issue each and 
every of the allegations in the amendments to the 
amended complaint, and stated that it had no testi- 
mony to offer (Tr. pp. 23-28). A verdict was re- 
turned and judgment entered in favor of plaintiff, 
which said judgment was, upon motion of defendant, 
set aside, and a new trial granted. The new trial 
resulted, as above stated, in a verdict, and judgment 
for plaintiff for $7,000, from which said final judg- 
ment this writ of error. 

Upon the second trial, defendant offered no testi- 
mony, and all the testimony offered on behalf of 
plaintiff is incorporated in the Transcript of Record, 
and is before the Court for consideration. 
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The deceased, at the time of his death, August 
18th, 1909, was in the employ of Charles Butters 
Company, Limited, at Virginia City, Nevada, as a 
miner. Leading from one of the tunnels of the mine, 
in which deceased was working, to a rock-breaker 
several hundred feet away, was a corrugated iron 
passageway. At the time of the accident, electric 
wires crossed this passageway nearly at right angles, 
the wires being supported by poles on each side of 
said passageway. When these poles were in a verti- 
cal position, the electric wires, above mentioned, were 
suspended from one to three feet above the ridge 
of said passageway. Some time in July, 1909, the 
electrician, E. C. Gerry, and the General Manager, 
Sidney M. Stone, of said Charles Butters Company, 
Ltd., the employer of deceased, discovered that the 
guy-wire attached to one of the poles to the south of 
said passageway had become loosened or broken, and 
that the two poles immediately to the south were 
gradually inclined to the north, and that said electric 
wires passing over said passageway were in danger 
of touching the crest of said passageway. This 
information was conveyed by said Gerry and Stone 
to one W. W. Wright, an employee of defendant, on 
two or three occasions, in Virginia City (see testi- 
mony of Sidney M. Stone, Tr. pp. 142-151, 154-160, 
and testimony of E. C. Gerry, Tr. pp. 242, 243, 252, 
253) and that said Wright agreed to fix said line; 
that there was nothing in the condition of the line to 
cause the manager or electrician of the Company 
employing deceased, or said Wright, to believe there 
was any immediate danger from said line. That in 
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said passageway there was an iron track upon which 
ore cars were run into and out of said mine; that 
upon the morning of August 18, 1909, deceased 
came out of the mine into said passageway, sat down 
in said passageway, leaned against its corrugated 
iron wall, placing his feet against said iron track, 
and at once received a shock of electricity which 
caused his death, the wire crossing the top of said 
iron passageway having come in contact with the 
erest of the roof. 

The deceased, Clarence J. Benner, was a son of 
plaintiff, A. S. Benner, and at the time of his death, 
August 18, 1909, was of the age of about eighteen 
years, ten months, and had never been married. The 
mother of deceased had been dead several years at 
the time of his death; deceased left him surviving 
his father, A. S. Benner, aged sixty-two years, who 
sues as administrator of the Estate of Clarence J. 
Benner, Deceased, and three brothers and one sister 
(said brothers and sister are the sole beneficiaries 
under the Statute under which the case was brought), 
to wit, C. E. (Hd) Benner, a brother aged thirty-two 
years; G. G. (George) Benner, a brother aged 
twenty-two years; William H. Benner, a brother 
aged twenty years, and Mrs. Charles Bogle, a sister, 
aged twenty-five years (Tr. pp. 11, 12, 162, 163). 

At the time of deceased’s death there were residing 
at the home of, and with, the father, A. S. Benner, 
the three sons, to wit, George, Will and Clarence, 
neither of whom had been married. Ed. Benner, 
the oldest brother, and Mrs. Bogle, the sister, were 
married and maintaining their own, separate homes 
(Tr. pp. 163, 172, 175, 180). 
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The expense of the father’s home and family, con- 
sisting of himself and three of his sons, George, Will 
and Clarence, the deceased, were borne by the three 
sons, and amounted to between $80 and $90 per 
month ; George and Clarence, who had steady employ- 
ment, paying the larger portion thereof, and Will, the 
other brother, who was an apprentice fireman on the 
Virginia & Truckee Railway, contributing when he 
was earning money; the father taking care of the 
house and preparing the meals (testimony of the 
father, A. S. Benner, Tr. pp. 166, 167, 173, 174, 175, 
178, 180; testimony of William H. Benner, Tr. pp. 
131, 182, 183). 

Ed Benner, a brother, before he was married con- 
tributed to the father’s household expenses the same 
as Clarence did, but after he was married in 1904, 
and had his own household, he ceased to contribute 
anything to the father’s household (Tr. p. 179); he 
had been constantly mining and living apart and 
separate from his father, keeping his own household 
since his marriage (Tr. p. 172). 

George Benner was married in 1910, and ever 
since he had lived separate and apart from his father, 
maintaining his own household, and had not con- 
tributed anything toward the support of his father’s 
household expenses (Tr. p. 180). 

‘William H. Benner was married in 1911, and ever 
since he had lived separate and apart from his father, 
maintaining his own household, and had not con- 
tributed anything toward the support of his father’s 
household (Tr. pp. 175, 176, 179); Mrs. Bogle was 
married in 1904, living with her husband and main- 
taining her own home (Tr. pp. 189, 190). 
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That deceased had been employed by said Charles 
Butters Company, Ltd., about fourteen or sixteen 
months prior to the time of his death, and had con- 
tributed toward the expenses of his father’s house- 
hold, consisting of himself, his father, and brothers, 
George and William, between $40 and $50 per month 
(Tr. p. 166); that out of the wages of deceased there 
was given to the brother William H. Benner, a 
minor, according to his testimony, when he was out 
of work and needed money, about $10 or $15 per 
month, and about $40 or $50 per year for clothing 
(Tr. pp. 181-184) ; and that out of the wages of de- 
ceased there was contributed or given to his sister, 
Mrs. Bogle, according to her testimony (Tr. p. 187), 
about $15 in money each month, and between $18 and 
$28 each month for clothing. 

It appears from Mrs. Bogle’s testimony (Tr. p. 
188), that deceased had been working for Charles 
Butters Company, Ltd., fourteen months; that prior 
to the time he began work for said company deceased 
had worked one year in a butcher-shop in Virginia 
City, cutting meat and driving the delivery wagon; 
that prior to that time he peddled papers (Tr. p. 
188). 

There was no showing that deceased had accumu- 
lated any money, nor as to what portion of his earn- 
ings was required or expended for his maintenance, 
except the $40 to $50 per month used for his board 
and lodging in his father’s home. 

That deceased was a healthy, robust man, was 
working as a miner, receiving $4 a day, and had been 
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so working about fourteen to sixteen months prior to 
the time of his death, August 18, 1909. 

There was read into the record from the American 
Experience Table of Mortality so much thereof as has 
a bearing upon the expectancy of life of Clarence 
J. Benner, deceased, and the one brother, William 
H. Benner, and the sister Mrs. Charges Bogle, which 
table showed that the expectancy of life of Clarence 
J. Benner deceased, was between forty-two and 
forty-three years, and that the expectancy of life of 
said William H. Benner was between forty-one and 
forty-two years, and that the expectancy of life of 
Mrs. Bogle was between thirty-nine and forty years 
(Tr. pp. 192-194). 

At the conclusion of plaintiff’s testimony, defend- 
ant announced that it would offer no testimony. 
And at the same time moved for a dismissal and non- 
suit, for the reasons then stated and as appear in Tr. 
pp. 202-205. 

The motion of defendant was denied; and the de- 
fendant at the time excepted, for reasons then speci- 
fied, as appear in Tr. pp. 205, 206. 

‘Upon the close of the evidence, plaintiff requested 
the Court to give to the jury certain instructions, 
which appear in the Transcript, at pp. 207-210. 

At the close of the evidence, defendant requested 
the Court to give to the jury certain instructions, 
which appear in the Transcript, at pp. 210-214. 

At the conclusion of the argument, the Court in- 
structed the jury, which said instructions appear in 
the Tr., pp. 214-225. 

At the conclusion of the giving of the instructions 
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by the Court to the jury, defendant took certain ex- 
ceptions to the instructions given, and to the refusal 
of the Court to give certain of the instructions 
requested by defendant, which said exceptions ap- 
pear in the Transcript, at pp. 226-236. 

The jury returned a verdict for the plaintiff and 
assessed the damages in the sum of $7,000 (Tr. pp. 
31, 236). 

Defendant filed its notice of motion and petition 
for a new trial, and motion and petition for a new 
trial (Tr. pp. 321-327), which said motion for a new 
trial was denied (Tr. p. 279), the opinion denying 
said motion for a new trial appearing in the Tran- 
seript at pp. 280-292. 

Judgment was entered upon said verdict, and 
defendant filed its petition for writ of error, and 
therewith filed its assignments of error and bond on 
writ of error, which said bond was approved, and the 
writ of error granted (Tr. pp. 292-320). 


THE QUESTIONS INVOLVED AND THE 
MANNER IN WHICH THEY ARE 
RAISED. 

1. The right of plaintiff, even by leave of Court, 
to change the theory of his case by filing the two pro- 
posed amendments to the amended complaint, over 
the objection and exception of defendant (Tr. pp. 
23-26; Assignment of Error II, Tr. pp. 295, 296). 

2. The overruling of defendant’s demurrer to 
plaintiff’s amended complaint as amended, by the 
two separate amendments, to which ruling of the 
Court defendant excepted (Tr. pp. 23, 27-28; 
Assignment of Error IIT, Tr. p. 293). 
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3. The admission of testimony of A. 8. Benner, 
father of deceased, over the objection of defendant, 
to the effect that deceased, prior to his death, paid 
any part of the expenses of maintaining the home of 
the father; and to the effect that the father did not 
receive all the earnings of deceased, his minor son 
(Tr. pp. 164-168; Assignment of Error XVIII, Tr. 
pe ol2). 

4. The admission of testimony of Mrs. Bogle, 
sister of deceased, over the objection of defendant, to 
the effect that deceased had contributed to her sup- 
port (Tr. p. 186; Assignment of Error XIX, Tr. p. 
Sik), 

). The admission of testimony of William H. 
Benner, brother of deceased, over the objection of 
defendant, to the effect that deceased had contributed 
to his support (Tr. p. 181; Assignment of Error XX, 
wr p. 313), 

6. The overruling of defendant’s motion, inter- 
posed at the close of plaintiff’s testimony, to dismiss 
the action for the reasons assigned in support of 
said motion, and exceptions to the ruling of the Court 
in denying said motion. (Tr. pp. 202-206; Assign- 
ment of Error IV, Tr. pp. 297-300). 

7. The refusal of the Court to give certain of 
defendant’s requested instructions, to wit, No. 1, No. 
3, No. 7, and No. 11 (Tr. pp. 210-213), to which ex- 
ceptions were taken at the time (Tr. pp. 227-229); 
Assignment of Error V, Tr. pp. 300-302; Assignment 
of Error VI, Tr. p. 302; Assignment of Error VII, 
Tr. p. 803; Assignment of Error VITI, Tr. p. 305). 

8. The giving by the Court of certain of plain- 
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tiff’s requested instructions, to wit, No. 8, No. 9 and 
No. 10, Tr. pp. 208-210, which were given by the 
Court at Tr. pp. 219-222, to which exceptions were 
taken at the time (Tr. p. 233; Assignment of Error 
XV, Tr, p. 310; Assignment of Error XV Eira: 
311; Assignment of Error XVII, Tr. p. 311). 

9. The damages awarded by the jury are excessive 
(Assignment of Error X XI, Tr. p. 314). 

10. The verdict of the jury is contrary to the law 
(Assignment of Error XXII, Tr. pp. 314-316). 

11. The verdict of the jury is not sustained by the 
evidence (Assignment of Error XXIII, Tr. p. 316). 

12. Whether or not deceased, being a minor son, 
and living with and constituting a member of, his 
father’s household, had been emancipated, prior to 
the time of his death, as was alleged in the first pro- 
posed amendment to the amended complaint (Tr. p. 
24), and denied in the answer thereto (Tr. p. 29, 30). 

13. Whether or not defendant was guilty of any 
actionable negligence, or whether or not the negli- 
gence of defendant, if any, was the approximate 
cause of the death of Clarence J. Benner, as alleged 
in the complaint, and denied in the answer. 

14. Whether or not the beneficiaries named in the 
statute, to wit, the brothers and sister of deceased, 
suffered any pecuniary injury by reason, or on ac- 
count, of the death of their brother, who was a minor, 
living with his father. 

15. The order of Court denying defendant’s mo- 
tion for a new trial. 

SPECIFICATION OF ERRORS RELIED UPON 
AND INTENDED TO BE URGED. 
Defendant specifies the following, as errors relied 
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upon and intended to be urged for the reversal of 
the judgment herein, to wit: 

1. Assignment of Error IT, Tr. pp. 295, 296, and 
having reference to the ruling of the Court in per- 
mitting plaintiff to amend his amended complaint, as 
set out in the two separate amendments. (Tr. pp. 
24, 25.) 

2. Assignment of Error IIT, Tr. p. 296, and hav- 
ing reference to the overruling of defendant’s de- 
murrer to the complaint as amended by two separate 
amendments. (Tr. pp. 27, 28.) 

3. Assignment of Error IV, Tr. pp. 297-300, and 
having reference to the ruling of the Court in deny- 
ing defendant’s motion, made at the close of plain- 
tiff’s evidence, to dismiss the action, as appears at 
Tr. pp. 202-206. 

4, Assignment of Error V, Tr. pp. 300-302, and 
having reference to the refusal of the Court to give 
defendant’s requested instruction No. I, which reads 
as follows: ‘‘I instruct you to return a verdict for 
the defendant”’ (Tr. p. 210:); exceptions to the re- 
fusal of the Court to give said requested instruction 
appearing. (Tr. pp. 227, 228.) 

5. Assignment of Error VI, Tr. pp. 302, 303, and 
having reference to the refusal of the Court to give 
defendant’s requested instruction No. JII, which 
reads as follows: ‘‘There is no evidence in this action 
tending to prove whether said Clarence J. Benner, 
deceased, in his lifetime was in the habit of saving 
his money, or whether he ever accumulated any es- 
tate or property, or whether he ever contributed to 
the support of his brothers or sister, or either of 
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them, or whether his said brothers or sister, or either 
of them, ever had any reasonable expectation of re- 
ceiving aid from him. Therefore, if you find a ver- 
dict in favor of the plaintiff, you must limit the 
amount of damages to a merely nominal sum”’ (Tr. 
p. 310); exceptions to the refusal of the Court to 
give said requested instruction appearing Tr. p. 228. 

6. Assignment of Error VII, Tr. pp. 308, 304, hay- 
ing reference to the refusal of the Court to give de- 
fendant’s requested instruction No. VII, which reads 
as follows: ‘‘It is alleged in the complaint and has 
not been denied, that deceased was at the time that 
he met his death engaged as a miner in the employ 
of the Charles Butters Company, Limited. I there- 
fore instruct you that it was the duty of the Charles 
Butters Company, Limited, to provide for said Clar- 
ence J. Benner while engaged in its employment a 
safe place in which to work; and if you find that 
said Charles Butters Company, Limited, failed to 
furnish the said Clarence J. Benner a safe place to 
work, and that by such failure or neglect Clarence 
J. Benner was killed, then I instruct you that his 
death was caused by the negligent act of said Charles 
Butters Company, Limited, and you may take that 
matter into consideration in arriving at your verdict 
in this action’’ (Tr. p. 212); exceptions to the re- 
fusal of the Court to give said requested instruction 
appearing Tr. pp. 228-229. ; 

7. Assignment of Error VIII, Tr. pp. 305, 306, and 
having reference to the refusal of the Court to give 
defendant’s requested instruction No. XI, which 
reads as follows: ‘‘I further instruct you that when 
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a child is under age, the parents have a right to his 
earnings, and may therefore sue for the loss experi- 
enced by his death, but this right ends when he at- 
tains his majority, and, if death occurs before that, 
a recovery is limited in consequence to his probable 
earnings up to that time; the chance of survivorship, 
his ability and willingness to support others, being 
too vague, as is declared, to enter into an estimate 
of damages merely compensatory’’ (Tr. p. 218); ex- 
ceptions to the refusal of the Court to give said re- 
quested instruction appearing Tr. p. 229. 

8. Assignment of Error X, Tr. p. 308, and having 
reference to the refusal of the Court to give defend- 
ant’s requested instruction No. XIII, which reads 
as follows: ‘‘I further instruct you that if you find 
for the plaintiff in this case, then the amount to 
be fixed by you shall consist only of such pecuniary 
damages which would be the exact equivalent of the 
injury, if any, sustained by Mrs. Charles Bogle, sis- 
ter of deceased, as is shown by all the evidence in 
this case by reason of the death of said Clarence J. 
Benner’’ (Tr. p. 214); exceptions to the refusal of 
the Court to give said requested instruction appear- 
ing Tr. pp. 230, 231. 

9. Assignment of Error XI, Tr. p. 309, and hav- 
ing reference to the giving by the Court of plaintiff’s 
requested instruction No. IV, which reads as fol- 
lows: ‘‘It is the duty of an electric company owning, 
maintaining and using electric wires charged with a 
deadly or dangerous current of electricity to furnish, 
as nearly as possible, perfect protection to those who 
may have occasion to use or be near the same”’ (Tr. 
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p. 208) ; exceptions to the giving by the Court of said 
requested instruction appearing Tr. p. 232. 

10. Assignment of Error XII, Tr. p. 309, and hav- 
ing reference to the giving by the Court of plaintiff’s 
requested instruction No. V, which reads as follows: 
‘“The care, protection and diligence required of the 
owners or users of electric currents and wires charged 
with electricity varies with the danger which might 
be incurred by negligence. The greater the degree 
of danger, the greater the degree of care required”’ 
(Tr. p. 208); exceptions to the giving by the Court 
of said requested instruction appearing Tr. p. 232. 

11. Assignment of Error XIII, Tr. p. 309, and 
having reference to the giving by the Court of plain- 
tiff’s requested instruction No. VI, which reads as 
follows: ‘‘In all cases where electric wires carry 
or may carry strong and dangerous currents of elec- 
tricity, and the result of negligence might expose 
to death or serious injury any person who may be 
lawfully in proximity of the wires or liable to come 
in contact with them, a high degree of care and dili- 
gence to avoid said results is required’”’ (Tr. p. 208) ; 
exceptions to the giving by the Court of said re- 
quested instruction appearing Tr. p. 232. 

12. Assignment of Error XIV, Tr. p. 310, and 
having reference to the giving by the Court of plain- 
tiff’s requested instruction No. VII, which reads as 
follows: ‘‘Corporations can only act through their 
officers, agents and employees, within the scope and 
sphere of their employment. The acts of such em- 
ployees, agents and officers within the scope and 
sphere of their employment, are, in a legal sense, the 
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acts of a corporation, such acts as the corporation 
itself would do, or is empowered to do, and for which 
the corporation is liable’’ (Tr. p. 208); exceptions 
to the giving by the Court of said requested instruc- 
tion appearing Tr. p. 282. 

14, Assignment of Error XVI, Tr. p. 311, and 
having reference to the giving by the Court of plain- 
tiff’s requested instruction No. LX, which reads as 
follows: ‘‘The Court instructs the jury that if they 
believe from the evidence, that on the 18th day of 
August, 1909, Clarence J. Benner, came to his death 
while in the exercise of ordinary care for his own 
safety, in the manner and by the means set forth in 
the amended complaint filed herein; and if the jury 
further believe from the evidence that the death 
of said Clarence J. Benner was caused by the negli- 
gence of the defendant, Truckee River General Elec- 
tric Company, as charged in the declaration; and 
if the jury further believe from the evidence that 
the said Clarence J. Benner left him surviving 
brothers and a sister, as charged in the complaint; 
and that such brothers and sister, by the death of 
said Clarence J. Benner, have suffered pecuniary 
loss, in law, the plaintiff is entitled to recover’’ (Tr. 
p. 209) ; exceptions to the giving by the Court of said 
requested instruction appearing Tr. p. 232. 

15. Assignment of Error XVII, Tr. p. 311, and 
having reference to the giving by the Court of plain- 
tiff’s requested instruction No. X, which reads as 
follows: ‘‘If the jury should find for the plaintiff, 
the pecuniary value of the life of the deceased to 
his brothers and sister is to be determined by you 
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from all the evidence in the case, and in this con- 
nection you may consider the deceased’s age, condi- 
tion of health and strength at the time of his death, 
his capacity for earning money, his occupation, his 
personal habits, his wages, and all other facts in 
evidence; and the value is to be fixed at the present 
worth of the amount which it is reasonable the 
deceased would have contributed to his said brothers 
and sister in money, property or services, had he 
lived, during his and their expectancy of life, and 
of which, in view of all the evidence, they were, in 
your judgment, deprived by the death of Clarence 
J. Benner’’ (Tr. p. 209); exceptions to the giving 
by the Court of said requested instruction appearing 
Tr. p. 232. 

16. Assignment of Error XVII, Tr. p. 312, and 
having reference to the admission of testimony of 
A. S. Benner, plaintiff and father of deceased; said 
testimony being in reference to deceased paying part 
of the expenses of the home of said father, and in 
reference to the father not receiving all the earnings 
of deceased, and in reference to the emancipation of 
the deceased. 

The substance of the evidence so admitted, over the 
objection of the defendant, is as follows: 

At the time of Clarence Benner’s death, August 
18th, 1909, the witness, A. S. Benner, being the 
father, lived in Virginia City, and in his home there 
were living with him his three sons, George, between 
twenty-one and twenty-two years of age; Will, be- 
tween twenty and twenty-one years of age; and Clar- 
ence, the deceased, between eighteen and nineteen 


17 

years of age; the expenses of maintaining the home 
amounted to between $80 and $90 per month, which 
sums were paid by the three boys mentioned; George 
and Clarence had steady employment, and furnished 
the greater portion of the expenses, Clarence furnish- 
ing between $40 and $50 of the $80 or $90 expenses; 
George and Will furnishing the balance, Will con- 
tributing whenever he had employment; the father 
taking care of the house, getting breakfast, etc. 
The father did not receive the wages received by 
Clarence, over and above the sum of $40 or $50 per 
month; that he knew what he was doing with the 
balance of his wages (Tr. pp. 161-180). As to the 
question of emancipation, on direct examination 
(Tr. pp. 168-171), the following questions were asked 
and answers given: ‘‘Q. Outside of the working 
hours of Clarence, during the last year of his life, 
Mr. Benner, do you know whether or not anybody 
exercised any control or directions over the goings 
or comings of Clarence Benner? A. I do not. 
@. Mr. Benner, during the last year of Clarence’s 
life, what, if anything, did you do towards directing 
the movements or comings or goings of Clarence 
Benner, deceased? A. He was working every day, 
and I would get up and get the breakfast and he 
would go to work, and come home, and if he was going 
out he would tell me where he was going, and what 
time he would be coming in.”’ 

Upon cross-examination, the witness (Tr. pp. 177- 
179), in substance testified as follows: The deceased 
furnished money for the household from the time 
he started to work; he would bring the money and 
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give it to the father; that same condition continued 
up to the time of his death; it was not necessary 
to make any demands of the deceased; prior to the 
last year of deceased’s life, the father would get 
up and get breakfast; deceased would go to work, 
and if he was going out afterwards, he would gen- 
erally tell the father when he was coming back, 
and whether he would be late or not, and that no 
change in those conditions existed, except deceased 
received better wages during the last year than prior 
to that time; that this same condition or custom or 
relation between the father and the other sons ex- 
isted; that the same relation between the father 
and the older son, Ed. Benner, existed prior to the 
time of the marriage of said Ed. Benner, and that 
the said relations existing between the father and 
each of the sons ceased upon the marriage of the 
son. 

17. Assignment of Error X XIX, Tr. p. 312, and 
having reference to the admission of testimony of 
Mrs. Charles Bogle, sister of deceased, who was a 
married woman, living with her husband, separate 
and apart from her father and her deceased brother; 
said testimony being in reference to the contribu- 
tions to her support made by deceased. 

The substance of the evidence so admitted, over 
the objection of defendant, is as follows: 

That during the year preceding the deceased’s 
death, in addition to contributions for her support 
made by her husband, deceased contributed $15 in 
money each month, and between $18 and $28 each 
month in clothing; that these contributions contin- 
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ued for about five years before the death of de- 
ceased; that the contributions the last year were 
more than the preceding years (Tr. pp. 186, 187, 
direct examination). 

18. Assignment of Error XX, Tr. p. 318, having 
reference to the admission of testimony of William 
H. Benner, a brother of deceased; said testimony 
being in reference to the contributions by deceased 
to said brother, who was a minor and an apprentice 
fireman of the Virginia & Truckee Railway Com- 
pany. 

The substance of the evidence so admitted, over 
the objection of defendant, is as follows: 

That during the last year preceding the deceased’s 
death, his living and personal expenses were paid 
by his brother Clarence; that witness took his meals 
during that time at the home of his father; that de- 
ceased bought for the witness his shoes and under- 
clothing, but not outside clothes, and gave him 
money besides, the money contributed amounting to 
about $10 or $15 a month; this condition continued 
during the year before deceased’s death, the amount 
of clothing contributed amounted to about $40 or 
$50 during the year (direct examination, Tr. pp. 181, 
182). Upon cross-examination it appeared that the 
money contributed was only when witness was not 
working and needed it; that he was trying to get a 
steady run on the Virginia & Truckee Railroad, and 
when he did not have steady work, his brother helped 
him (Tr. p. 184). 

19. Assignment of Error XXI, Tr. p. 314, being 
to the effect that damages awarded by the jury are 
eXCessive. 
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20. Assignnient of Error XXII, Tr. p. 314, bemg 
to the effect that the verdict of the Jury is contrary 
to the law. 

21. Assignment of Error X XIII, Tr. p. 316, being 
to the effect that the verdict of the jury is not sus- 
tained by the evidence. 

22. Error of the Court in overruling defendant’s 
motion for a new trial. 

ARGUMENT. 

The State Statute, under which this case was 
brought and determined, reads as follows: 

‘‘Section 1. Whenever the death of a person 
shall be caused by wrongful act, neglect, or de- 
fault, and the act, neglect or default is such as 
would (if death had not ensued) have entitled 
the party injured to maintain an action and re- 
cover damages in respect thereof, then, and in 
every such case, the persons who, or the corpora- 
tion which would have been Hable, if death had 
not ensued, shall be liable to an action for dam- 
ages, notwithstanding the death of the person in- 
jured; and although the death shall have been 
caused under such circumstances as amount in law 
to a felony. 

“Sec. 2. The proceeds of any judgment ob- 
tained in any action brought under the provisions 
of this Act shall not be liable for any debt of the 
deceased; provided, he or she shall have left a 
husband, wife, child, father, mother, brother, sis- 
ter, or child or children of a deceased child; but 
shall be distributed as follows: First—If there be 
a surviving husband or wife, and no child, then to 
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such husband or wife; if there be a surviving hus- 
band or wife, and a child or children, or grand- 
children, then, equally to each, the grandchild 
or children taking by right of representation; if 
there be no husband or wife, but a child or chil- 
dren, or grandchild or children, then to such child 
or children and grandchild or children by right 
of representation; if there be no child or grand- 
child, then to a surviving brother or sister, or 
brothers or sisters, if there be any; if there be 
none of the kindred hereinbefore named, then the 
proceeds of such judgment shall be disposed of in 
the manner authorized by law for the disposition 
of the personal property of deceased persons; pro- 
vided, every such action shall be brought by and 
in the name of the personal representative or 
representatives of such deceased person; and, pro- 
vided further, the jury in every such action may 
give such damages, pecuniary and exemplary, as 
they shall deem fair and just, and may take into 
consideration the pecuniary injury resulting from 
such death to the kindred as herein named.”’ 
‘Cutting’s Comp. Ann. Laws, sections 3983, 3984. 

A construction of this Statute is essential to the 
proper determination of this case. 

This Statute was construed by the trial Court, and 
his construction seems to be, because the Statute 
says, ‘‘the jury in every such action may give such 
damages, pecuniary and exemplary as they shall 
deem fair and just,’’ that the Court is bound by the 
verdict, regardless of the amount thereof; and this, 
notwithstanding that the conditions existing at the 
time of the death are such that it is not within the 
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range of probability that they would continue, or 
that the verdict may be contrary to the instructions 
given, or not supported by the evidence. 

‘We quote from the opinion denying defendant’s 
motion for a new trial, as follows: 

‘*Tf it were the intention of the legislature that 
recovery should be restricted to the pecuniary 
injury suffered by the kindred named, it seems 
very strange that it was not so stated, instead of 
saying ‘the jury in every such action may give 
such damages, pecuniary and exemplary as they 
shall deem fair and just.’’’ (Tr. p. 284.) * * * 

‘Tt is not within the range of probability that 
the conditions which existed during the year pre- 
ceding the death of Clarence Benner would con- 
tinue indefinitely. Clarence was the youngest of 
the family. It is not to be assumed that during 
the whole expectancy of life, about 40 years, he 
would remain unmarried, and contribute so large 
a proportion of his earnings to his older brothers, 
and sister, who at the time of the trial were appar- 
ently m good health,” “Cr. p. 287.) =~ ie 

‘$7,000 is more than I should have awarded 
under the instructions, but it is less, in my judg- 
ment, than the pecuniary value of the life of Clar- 
ence Benner. However, it is the judgment of the 
jury, and not of the Court, as to what is just and 
fair, which the Statute requires.’’ (Tr. p. 289.) 
We submit that there is an irreconcilable conflict 

between the instructions given; and the opinion 
denying the motion for a new trial, both of which 
were rendered by the same judge; we submit fur- 
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ther that the construction of the Statute, above set 
forth, by the learned trial judge is erroneous, and 
that such erroneous construction has resulted in in- 
jury to the defendant. 
In Roach, Admr., vs. Imperial Mining Company, 
7 Fed. 698, the above-mentioned Statute was con- 
strued by Hillyer, District Judge, as creating two 
causes of action—two grounds upon which a recovery 
can be had. ‘We quote from the opinion as follows: 
‘‘Under this statute there are two causes of 
action—two grounds upon which a recovery can 
be had: one for the injury to the deceased, and 
one for the injury to the kindred named in the act. 
In the first case the Jury may give such damages, 
pecuniary and exemplary, as they shall deem fair 
and just; and in the second may take into consid- 
eration the pecuniary injury to the kindred named 
in the act. The use of the words ‘pecuniary and 
exemplary,’ in the first clause of the proviso, and 
of the word ‘pecuniary,’ in the last, is significant, 
and shows that the legislature had both causes of 
action in view. Otherwise the last clause would 
serve no purpose.”’ 


The same Statute was construed by Hawley, Dis- 
trict Judge, in 
Peers vs. Nevada Power Light & Water Com- 
pany, 119 Fed. 400, 
wherein the learned Judge held that the Statute 
gives but one cause of action, and that this is given 
in section 1; that section 2 does not provide for an- 
other cause of action, but merely provides how the 
proceeds of any judgment should be distributed, and 
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provides what proof may be given, and measures the 
recovery. We quote from the opinion, pp. 402, 408, 
as follows: 

‘*T differ with Judge Hillyer in his construction 
of the act that ‘there are two causes of action—two 
grounds upon which a recovery can be had,—one 
for the injury to the deceased, and one for the in- 
jury to the kindred named in the act.’ <A careful 
reading of the entire act shows that there is but 
one cause of action, and this is given in section 1 
(3983). The second section (3984) does not pro- 
vide for another cause of action. It simply pro- 
vides ‘how the proceeds of any judgment’ 
obtained under section 1 shall be distributed, and, 
after declaring that ‘such action (that is, the 
action based upon the provisions of the first sec- 
tion) shall be brought by and in the name of the 
personal representative or representatives of such 
deceased person,’ it then further provides that 
‘the jury in every such action may give such dam- 
ages, pecuniary and exemplary, as they shall deem 
fair and just, and may take into consideration the 
pecuniary injury resulting from such death to the 
kindred as herein named.’ This latter clause does 
not give another cause of action, but provides 
what proof may be given in the cause of action 
based upon the provisions of section 1. The first 
section creates the right of action, and the second 
section measures the recovery, and declares how 
the distribution must be made under the right 
crealcd. = 

‘“The intention of the legislature must, of course, 
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be given controlling effect; but in applying the 
ordinary and well-established canons of construc- 
tion to be given to statutes it does not seem reason- 
able that the legislature intended to give two inde- 
pendent causes of action for the same injury, 
which causes of action would have to be separately 
stated in the complaint.’’ 


Whether it be determined that the Statute gives 
two or one cause of action, it is perfectly clear from 
the amended complaint in this case that only one 
cause of action, if the complaint states a cause of 
action, is stated. The theory of the plaintiff is 
clearly shown—by the two proposed amendments to 
the amended complaint (Tr. pp. 24, 25), and by the 
instructions No. 9 and No. 10, requested by plaintiff 
and given by the Court (Tr. pp. 209, 221, 222),—to 
be that he is entitled to recover only such pecuniary 
loss suffered by the brothers and sister by reason of 
the death of deceased, and that the value of such 
damage or loss is to be fixed at the present worth of 
the amotint which it is reasonably probable the de- 
ceased would have contributed to his brothers and 
sister had he lived during his and their expectancy 
of life. 

That this is the theory upon which the case was 
brought, and upon which the trial Court proceeded 
in giving the instructions to the jury, is further 
shown by defendant’s requested instruction No. 10 
(Tr. p. 213), which was given by the Court (Tr. p. 
220), which instruction reads as follows: “If you 
find for the plaintiff in this case, the amount to be 
fixed by you should consist only of such pecuniary 
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damages as would be the exact equivalent of the in- 
jury, if any, sustained by the brothers and sister of 
the deceased, as shown by all the evidence in this 
ease, by reason of the death of Clarence Benner.”’ 

Under the Statute above quoted the father is not 
named as a beneficiary ; upon the trial of the case it 
was agreed and admitted that the father was not a 
beneficiary, and that no claim was made that he was 
a beneficiary (Tr. pp. 165, 166); the Court in its 
instructions to the jury (Tr. p. 221), in reference to 
this matter said: ‘‘A. S. Benner, father of Clarence 
Benner, deceased, is not entitled, and will not be 
entitled, to participate in the proceeds of any judg- 
ment which may be rendered in favor of the plain- 
tiff herein, and is not to any extent, under the facts 
of this case as set out in the complaint, a beneficiary 
of any judgment obtained herein, by reason of the 
death of Clarence Benner. I therefore instruct you 
that in determining the amount of damages, if any, 
to which the plaintiff is entitled in this case, you will 
not consider any loss or damage which the said A. 
S. Benner, father of said deceased, has sustained by 
reason of the death of said Clarence J. Benner, if 
you do find that his death was caused by the negli- 
gence of the defendant in this action.’’ 

The Court further instructed the jury (Tyr. p. 
220), as follows: ‘‘Pecuniary damages are the pre- 
cise measure of the injury done. * * * You 
cannot award to plaintiff in this action exemplary 
damages by way of punishment or as smart money 
for defendant’s negligence, if any, in causing the 
death of Clarence Benner.”’ 


27 


Therefore, it is perfectly clear, upon the theory 
of plaintiff’s case, as made and tried by him, and 
under the instructions given, the jury were not per- 
mitted to return a verdict, if they found for plain- 
tiff, for any sum eacept the amount should consist 
only of such pecuniary damages as would be the 
exact equivalent of the injury sustained by the 
brothers and sister of the deceased, as shown by all 
the evidence in the case, by reason of the death of 
Clarence Benner. 

The Statute above quoted was construed in 

Christensen, as Admr., ete., vs. Floriston Pulp 

& Paper Company, 29 Nev. 552. 

This was an action to recover for a death. The 
opinion is instructive as to the construction of the 
Statute by the Supreme Court of Nevada, both as to 
the measure of damage and as to the function of the 
jury. 

As to the measure of damage, we quote from the 
opinion, the contention of plaintiff and the answer 
of the Supreme Court thereto, as follows: The con- 
tention of plaintiff,— 

‘“The amount awarded, $10,000, is comparatively 
a small damage to pay for a human life lost 
through gross negligence of an employer, is but 
one-third of the amount demanded, and was fixed 
by the legally constituted authority, the jury.”’ 
The answer by the Court,— 

‘“Whether or not $10,000 is a large or a small 
damage to pay for a human life depends entirely 
upon the facts of a given case. In one sense no 
amount of money might compensate for a human 
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life, but the law only looks at the question from 
the point of actual monetary damage sustained by 
the person for whose benefit the action is brought, 
. and not that inflicted upon the decedent. (Red- 
field vs.'Oakland R. Co., 110 Cal. 277, 42 Pac. 822.) 
Where more than nominal damages is claimed, 
such damages must be determined very largely: 
upon questions of relationship and dependency 
existing between the decedent and the beneficiary 
at the time of the death”’ (p. 570). 
As to the function of the jury, we quote from the 
opinion as follows: 

‘‘The jury must be governed by the evidence 
under proper instructions, and, if it renders a ver- 
dict for an amount manifestly in excess of any- 
thing which the facts of the case would warrant, 
it is the duty of the Court to modify or set it aside”’ 
(p. 571). 


As to the measure of damage, in the opinion of the 
Supreme Court of Nevada, supra, many authorities 
are referred to, and quotations taken therefrom, to 
the effect that in cases of this kind, it is definitely 
settled that the damages to be recovered for the in- 
jury causing death are always limited to the pecun- 
iary loss suffered by the beneficiaries of the person 
killed by reason of his death; that this pecuniary loss 
may be either a loss arising from the deprivation 
of something to which such heirs would have been 
entitled if the person had lived, or a loss arising 
from the deprivation of benefits which, from all the 
circumstances of the particular case, tt could be 
reasonably expected such heirs would have received 
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from the deceased had his life not been taken, al- 
though the obligation resting on him to bestow such 
benefits on them may have been a moral obligation 
only. 
From another citation the Court quotes,— 
‘‘The relatives, or the representatives in their 
behalf, can recover the value of that which they have 
lost through the wrongful act of the defendant, 
and nothing more. It is true, in the case of a 
mother or wife, the jury have been allowed to con- 
sider the fact that they were deprived of the com- 
fort, society, and protection of a son or husband, 
but tt has been always held that this was in strict 
accordance with the rule that only the pecumary 
value of the life to the relatives could be recovered. 
The probable comfort, society, and protection of 
the deceased had some pecuniary value”’ (p. 572). 
In the case at bar these elements are lacking, the 
beneficiaries, being brothers and sister, were not 
entitled to the society or protection of the deceased, 
and by his death they have not been deprived of that 
to which they were not entitled under the law. 

As to the function of the jury, we quote a para- 
graph quoted in the opinion, as follows: 

‘‘However, the discretion of the jury in award- 
ing damages is under the control of the Court, and 
damages is under the control of the Court, the 
damages out of all proportion to the actual earn- 
ings of the deceased or to any reasonable expecta- 
tion of pecuniary benefit from him will not be 
allowed; and, where the circumstances of the case 
or the evidence produced indicate that the verdict 
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was the result of bias, prejudice, or gross overesti- 
mate, the Courts have not hesitated to set such ver- 
dict aside. The Courts have shown less hesitation 
in setting aside the verdict where the action is 
brought for the benefit of next of kin not depend- 
ent upon the deceased than where the action is for 
the benefit of the widow or the children, and, where 
the amount awarded is clearly in excess of the ex- 
pectation of pecuniary benefit to be derived from 
deceased by said next of kin, the judgment will be 

reversed’’ (p. 573). * * * 

‘Even though the Statute allows a jury great 
latitude in fixing the award of damages in cases of 
this kind, which Courts will not disturb except in 
extreme cases, nevertheless the judgment must be 
for an amount which under the evidence adduced 
is just.”’ 

In the case from which we have quoted, the bene- 
ficiaries were father and mother. The Supreme 
Court reduced the verdict from $10,000 to $3,000. 

In the case at bar there is no evidence whatever of 
the condition, either present or prospective, of the 
beneficiaries; no proof of any agreement or intima- 
tion by or on behalf of deceased that he would con- 
tinue to contribute to his brother or sister. 

The beneficiaries in this case are collateral rela- 
tives; the deceased was under no obligation, legal or 
moral, to support or to contribute in any way or man- 
ner to the support of his brothers or sister, and so 
far as the record shows, may never have contributed 
anything further to their support. 

The amounts contributed by deceased for his liv- 
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ing expenses cannot, in any sense, be considered as 
contributions or be considered in measuring the 
present worth of the amount which it is reasonably 
probable that deceased would have contributed to his 
brothers and sister had he lived. 

There is no claim of any contribution to either of 
the older brothers. And as to the contribution to 
William H. Benner, the proof is that he was not mar- 
ried and that said contributions were made because 
he was a minor, an apprenticed fireman, not working 
regularly, and that the amounts were contributed 
under these circumstances; but the proof shows that 
this brother married in 1911, and was mining— 
maintaining his own home, and there was no proof 
that he was longer in need of the money and cloth- 
ing formerly contributed to him because of his need. 

The contributions to the married sister, Mrs. 
Bogle, according to her testimony, were $15 in 
money, and $18 to $28, say $23, in clothing per month, 
making a total of $38 per month, or $456 per year, 
or $18,240 for the forty years, her expectancy of life. 
Will any sane man say that it is reasonably probable 
that contributions in such an amount would have 
been made under the facts disclosed in this record? 

Yet, that is the effect of the verdict and judgment; 
not only that, but more, the judgment, $7,000, put 
out at legal rate of interest, seven per cent, would 
return annually $490 or $34 more than the total con- 
tribution; this interest in forty years would amount 
to $19,600, or $1,360 more than the total contribu- 
tions. But this is not all; at the expiration of the 
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expectancy the $7,000, principal, would be intact, to 
be put out at interest for all time to come. 

The verdict and judgment is contrary to the law, 
and in violation of the instructions given, is not fair 
or just, and not based upon any evidence but is spec- 
ulation and guess. 

The jury were not allowed and had no authority, 
under the facts of this case, there being beneficiaries 
named in the Statute, and especially under the in- 
structions, to return a verdict for any amount as 
damages to the estate; the only amount to be con- 
sidered was the present worth of the amount which 
it is reasonably probable the deceased would have 
contributed to his brothers and sister. 

For convenience, we quote from the instructions 
on this point, as follows: 

‘*Pecuniary damages are the precise measure of 
the injury done. * * * 

‘Tf you find for the plaintiff in this case the 
amount to be fixed by you should consist only of 
such pecuniary damages as would be the exact 
equivalent of the injury, if any, sustained by the 
brothers and sister of the deceased, as shown by 
all the evidence in this case, by reason of the death 
omC@larence Benner.” ~Clm 2220) ~~ ae 

‘*Tf you should find for the plaintiff, the pecun- 
iary value of life of the deceased to his brothers 
and sister is to be determined by you from all the 
evidence in this case, * * * and the value is 
to be fixed at the present worth of the amount 
which it is reasonably probable the deceased would 
have contributed to his said brothers and sister in 
money, property or services, had he lived, and of 
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which, in view of all the evidence, they were, in 

your judgment, deprived by the death of Clarence 

Benner.”’ 

Deceased’s earnings at $4 per day, working thirty 
days each and every month, would amount to $120 
per month. Assuming that the testimony, as to the 
contributions, is true—does anyone believe, can the 
Court say that it is reasonable to believe, or expect, 
that deceased would have continued, for his expec- 
tancy of life, approximately forty-two years, or the 
expectancy of life of the beneficiaries, approximately 
forty years, to work thirty days in each and every 
month for each and every year for the forty-two 
years, and continue to give of his earnings the 
amounts mentioned in the testimony? 

The record shows the Benner family to be a marry- 
ing family; the father twice married; all the brothers 
and sister married; deceased was a healthy, robust 
young man, between eighteen and nineteen years of 
age at the time of his death. Is it reasonable to sup- 
pose that he would have remained single all his life, 
or is it reasonable to suppose that, even if he had 
remained single, that he would have continued to 
contribute of his wages to the support of his married 
sister and brothers? 

The trial court in the opinion (Tr. p. 287), in this 
connection said: ‘‘It is not within the range of proba- 
bility that the conditions which existed during the 
year preceding the death of Clarence Benner would 
continue indefinitely. Clarence was the youngest of 
the family. It is not to be assumed that during the 
whole expectancy of life, about 40 years, he would 
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remain unmarried, and contribute so large a propor- 
tion of his earnings to his older brothers, and sister, 
who at the time of the trial were apparently in good 
health.”’ 

That the verdict and judgment are contrary to law, 
we cite,— 

Reiter-Conley Mfg. Co. vs. Hamlin, 40 So. 281- 

289. 

‘‘The true measure of damages in such cases is, 
as heretofore declared by this Court that which 
gives such sums as, being put to interest, will each 
year, by taking a part of the principal and adding 
it to the interest, yield the amount of the de- 
ceased’s yearly contribution to his family, less his 
personal expenses, and so that the whole remain- 
ing principal, at the end of his expectancy of life, 
added to the interest on this balance for that year 
will equal the amount of his yearly contribution 
to his family, less his personal expenses.”’ 

Louisville & N. R. Co. vs. Trammell, 9 So. 870—- 

873. 

The judgment was for $2,500. The wife of the 
deceased was the beneficiary. Upon appeal the 
judgment was modified and fixed at $1,650. The 
Court, in holding that the judgment was excessive, 
say: 

‘But this is not all. It is manifest that, had 
Trammell lived, and spent $300—all his earnings— 
on himself and wife for 27 years, there would have 
been at the end of that time nothing saved. Yet 
under this judgment the wife, as next of kin, 
would in that time receive and expend: all she 
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would have gotten had he survived, and at the end 
of the period of his probable life still have $2,500 
or $1,875 as the case may be, which she would not 
have received at all but for his death,—a net gain, 
over and above the pecuniary value of her hus- 
band’s life, of the amount of the judgment after 
the lapse of 27 years. This, of course, is wrong. 
The true measure of damages manifestly is that 
which gives her such sum as, being put to interest 
will each year, by taking a part of the principal 
and adding it to the interest, yield $150 and so 
that the whole remaining principal at the end of 
the twenty-seventh year, added to the interest on 
this balance for that year, will equal $150. This 
sum we find to be approximately $1,650, and judg- 
ment will be here entered for that amount.”’ 
McAdory vs. Louisville & N. R. Co., 10 So. 507— 
909. 


The verdict of the jury was for plaintiff; new trial 
granted; upon appeal affirmed. The Court, at page 
009, say: | 

‘‘The verdict of the jury was for $9,395.95. W 
presume that this sum was intended to cover the 
probable amount of his net earnings during the 
expectancy of life. Allowing that he worked 
every day, including Sundays, and received $2.20 
for each day, his annual gross earnings would have 
been $808. The annual interest on the amount of 
the verdict is $751.67, which, added to the prin- 
cipal, would produce at the end of the fortieth 
year $39,462.75,—more than four times the value 
of the estate which the deceased would have ac- 
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cumulated by his labor had he lived the 40 years; 
fourfold the actual pecuniary loss suffered by the 
next of kin. It is obvious that the verdict goes 
far beyond any just rule of compensation, and is 
so largely in excess of the pecuniary value of his 
life to those entitled to inherit his estate as to ren- 
der it the imperative duty of the court to grant 
anew trial.’’ 


In Christensen vs. Floriston P. & P. Co., 29: Nev. 
502, the father and mother were the beneficiaries, 
yet a Judgment for $10,000 was, upon appeal, reduced 
to $3,000. 

The Court erred in overruling defendant’s de- 
murrer to the amended complaint. The bene- 
ficiaries named in the complaint being those not 
legally dependent upon the deceased for support. 

City of Friend vs. Burleigh, 74 N. W. 50, 51. 

Orgall vs. Railroad Company, 64 N. W. 450. 
Plaintiff attempted to cure this fatal defect by his 

two proposed amendments (Tr. pp. 24-25). The 
Court erred in permitting these amendments, over 
objection of defendant, for reasons assigned, in As- 
signment of Error II, Tr. pp. 295, 296. 
‘ Cutting’s Comp. Laws Ann., section 3163, which 
said section, in part, reads as follows: 

‘The Court may likewise, wpon affidavit show- 
ing good cause therefor, after notice to the adverse 
party, allow, upon such terms as may be just, 
an amendment to any pleading or proceeding in 
other particulars.” * * * 


The Court erred in overruling defendant’s demur- 
rer to the amended complaint as amended by the two 
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separate amendments mentioned; the Court erred in 
overruling defendant’s motion at the close of plain- 
tiff’s evidence to dismiss the action; and the Court 
erred in refusing to give defendant’s requested in- 
struction No. 1, which reads as follows: ‘‘T instruct 
you to return a verdict for the defendant,”’ for rea- 
sons assigned in the errors assigned (Tr. pp. 296, 297, 
300). 

In support of said errors specified and assignments 
of error, above mentioned, to wit, Assignments of 
Error ITT, IV, and V, in addition to the authorities 
heretofore cited, we cite,— 

Gulf, Colorado & Santa Fe Railroad Company, 
Plaintiff in Error, vs. McGinnis, 228 U. 8. 
—, decided April 7th, 1913, reported in 
advance sheets of date May Ist, 1913, page 
426, as issued by Co-op. Publishing Com- 
pany. 

The case cited being especially applicable to the 
claim of plaintiff to a judgment by reason of con- 
tributions to Mrs. Charles Bogle, a married woman, 
sister of deceased. 

The Court erred in refusing to give defendant’s 
requested instruction No. 3, which is herein specified 
as error, being Assignment of Error VI, Tr. pp. 
302, 303. 

In support of said assignment of error, and in addi- 
tion to the argument and authorities hereinbefore 
set forth, we cite,— 

Burk vs. Railroad Company, 125 Cal. 364, 57 
Pac. 1065, 73 American State Reports, 52. 
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In re California Nav. & Imp. Co. (Cal.) 110 Fed. 
670. 


From which opinion, at page 677, we quote as fol- 
lows: 

“The administrator of the estate of John T. 
Tulan is not entitled to recover, as the evidence 
will not warrant the Court in finding that his 
brothers and sisters, who are his only heirs, have 
suffered any pecuniary loss by reason of his death. 
The case of Burk vs. Railroad Co., 125 Cal. 364, 57 
Pac. 1065, 73 Am. St. Rep. 52, was an action 
brought by a sister and two brothers of one Burk 
to recover damages for his death, which was al- 
leged to have been caused by the negligence of the 
defendant therein; and in construing the section 
of the statute above quoted the Supreme Court of 
California held that in an action brought by col- 
lateral heirs of a deceased person to recover dam- 
ages on account of his death the mere fact that 
they are such heirs does not tend to show pecu- 
niary damage, and, in the absence of other proof 
tending to show actual damages, or at least prob- 
able loss, resulting to them from his death, the re- 
covery must be limited to nominal damages. ‘The 
Court in that case said: 

‘*Tt is said the fact that a right to sue is given 
implies that damages may be recovered although 
no rights of plaintiff have been violated. Con- 
fessedly, plaintiffs had no legal claim on deceased 
for anything, and he owed no duty to them to ac- 
cumulate an estate and leave it to them. * * * 
The majority of men die without much property. 
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Whether the deceased would have succeeded in ac- 
cumulating, and, if he had been successful, would 
have left it to plaintiffs, is matter of pure specula- 
tion. Such a guess as to probabilities is not, ac- 
cording to settled rules and maxims of the law, 
proper ground for the award of damages.’ ”’ 


As set forth in the opinion above quoted, and also 
in the case of Burk vs. Railroad Company (supra), 
so in the case at bar, there is no evidence tending 
to show that deceased was in the habit of saving his 
wages, or that his brothers and sister had any rea- 
sonable expectation that he would ever give or leave 
to them, or any of them, anything of value. 

In Commercial Club vs. Hilliker, 50 N. E. 578, the 
same being a death case, the Court, in reversing the 
judgment for plaintiff for $2,750 say: 

‘Tt being true that the damages in cases like this 
are limited to the pecuniary loss sustained by the 
next of kin of the deceased, and there being no legal 
obligation resting upon the deceased to contribute 
to such next of kin, damages will not be presumed, 
but must be affirmatively proved. * * * 

“Juries are not warranted in giving damages 
based upon their fancy, nor are they warranted in 
assessing damages based upon visionary estimates 
of probabilities or chances. Matters purely of 
conjecture, it seems to ws, are too vague to enter 
into an estimate of damages merely compensatory, 
as they must be in this case.” 

In Christensen vs. Floriston P. & P. Co., 29 Nev. 
552, 569, the denial of the request for an instruction 
similar to the one we are now considering, was sus- 
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tained. The Court, however, in disposing of the as- 
signment of error, referred to the cases of Burk vs. 
Arcata Ry. Co., supra, and In re California Nav. & 
Imp. Co., supra, and in distinguishing the case then 
under consideration, wherein the beneficiaries were 
the father and mother of deceased, from the cases 
cited, wherein the beneficiaries were—as in the case 
at bar—collateral relatives, cited 

Hillebrand vs. Standard Biscuit Co., 139 Cal. 

233-237, 73 Pac. 163, 
and quoted therefrom the following: 

‘“Moreover, in the latter case (125 Cal. 364, 57 
Pac. 1065, 73 Am. St. Rep. 52) the action was 
brought by collateral relatives who under no cir- 
cumstances could have any legal right to pecuniary 
aid from the deceased, while parents may have the 
legal right to financial support from a child, and 
at any time during its life.”’ 


Thus showing that the Supreme Court of Nevada 
is in harmony with the Supreme Court of California 
and the Federal District Court of California in the 
construction of the death Statute where the bene- 
ficiaries are collateral relatives. 

In the case at bar, deceased was a minor, living 
_ with and in the home of his father; the father was en- 
titled to receive the wages of deceased, unless de- 
ceased had been emancipated. We have heretofore 
considered the testimony in reference to the emanci- 
pation. We do not believe the proof sufficient to 
show emancipation; further, if deceased had been 
emancipated, that fact would most probably have 
been set forth in the original amended complaint; 
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the allegation of emancipation was only inserted in 
the complaint by the amendment above referred to, 
after it was apparent that the complaint did not state 
facts sufficient to constitute a cause of action, with- 
out such allegation, and without the further allega- 
tion of contribution by deceased to the beneficiaries, 
to wit, the brothers and sister. 

That the Court erred in refusing to give defend- 
ant’s requested instruction No. 11, Assignment of 
Error VIII, Tr. p. 305, for the reasons therein stated, 
in addition to the reasons and sultans heretofore 
given and cited, we cite,— 

Scofield vs. Pennsylvania Co., 149 Fed. 601-602, 

from which we quote,— 

‘*When a child is under age, the parents have a 
right to his earnings, and may therefore sue for 
the loss experienced by his death. But this right 
ends when he attains his majority, and, if death 
occurs before that, a recovery is limited in conse- 
sequence to his probable earnings up to that time; 
‘the chance of survivorship, his ability and will- 
ingness, after he should become of age, to support 
others,’ being too vague, as is declared, ‘to enter 
into an estimate of damages merely compensa- 
bOrya: eo 

Deninger vs. American Locomotive Co., 185 

Fed. 22, 34 et seq. 


The Court erred in refusing to give defendant’s re- 
quested instruction No. 7, Assignment of Error VII, 
Tr. p. 308, for the reasons there set forth, and as 
Stated in the exception by defendant, taken at the 
Lime waseset forth in Ur, pp. 232, 223. 
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The Court erred in giving plaintiff’s requested in- 
structions Nos. 4, 5, 6, 7, and 8, Assignments of 
Error XI, XH, XIII, XIV, and XV, Tr. pp. 309-310, 
for the reasons therein specified, and for the reasons 
assigned at the time exceptions were taken, Tr. pp. 
232, 233. 

The Court erred in giving plaintiff’s requested in- 
structions Nos. 9 and 10, Assignment of Errors XVI 
and XVII, Tr. p. 311, for the reason that under the 
facts and law applicable thereto, there were no facts 
upon which to base the instructions given, and for 
the reason that by said instructions having been 
given, the jury must have concluded therefrom that 
they were authorized to determine the matter upon 
speculation without evidence, and to which there 
could be no possible evidence given, under the facts 
and authorities herein pointed out. 

As to Assignments of Errors XVIII, XIX, and 
XX, having reference to the admission of testimony, 
Tr. pp. 312, 318, and as to Assignments of Errors 
XVI and XVII and XVIII, Tr. pp. 314-316, have, 
and each of same have been, heretofore considered. 


THE COURT ERRED IN DENYING DEFEND- 
ANT’S MOTION FOR A NEW. TRIAL. 

The reasons, given by the learned Judge in his 
opinion (Tr. pp. 280-289), for denying defendant’s 
motion for a new trial, are at variance with all deci- 
sions, so far as we are advised, and at variance with 
the theory upon which the case was brought, and at 
variance with the instructions given; and the state- 
ments in the opinion are not consistent with each 
other. 
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We make the above statement, not as a captious 
criticism, but for the purpose of establishing that in 
the record and proceedings, as well as in the rendi- 
tion of the Judgment, manifest error has happened, 
to the damage of defendant: certain it is, that if de- 
fendant was entitled to a new trial, which was de- 
nied, error has been committed, which should be 
corrected in order that justice may be done. 

While it is true, as a general rule, that appellate 
courts are not concerned with the reasons given by 
the trial court for the conclusion reached—it is also 
true that the reasons given may be considered as an 
aid in determining whether or not the trial Court 
correctly understood, and applied correct principles 
of law to the facts of the case. 

In Butch vs. Smith, 90 Pac. 61, 63, the Court sav: 

‘“‘Tn an action in equity, it is discretionary with 
the Court to submit to a jury for its findings 
questions of fact; but the verdict of the jury is 
advisory merely, and the Court may approve or 
disapprove or modify the same. The instructions 
which the Court may give to the jury for its guid- 
ance, it has been held, are not subject to an assign- 
ment of error, and we are not reversing this judg- 
ment because of erroneous instructions. While 
this may be true, still, a reviewing court may read 
them to ascertain tf the trial Court knew the law 
of the case, as well as to determine whether it took 
the right view of the evidence and its legal suffi- 
ciency.”’ 

We submit that it is apparent from the opinion 
of the trial Court that if the Court had not erred in 
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its construction of the Nevada Death Statute, or if 
the Court had not erroneously applied its construc- 
tion of the Statute to the case at bar, that defend- 
ant’s motion for a new trial would have been granted. 

It appears that the trial Court has construed the 
Statute as authorizing a recovery for the pecuniary 
value of the life of deceased, which pecuniary value 
of the life is not to be measured or restricted by the 
pecuniary injury suffered by the beneficiaries 
(named in the Statute), by reason of the death; but 
that ‘‘the Jury in every such action may give such 
damages, pecuniary and exemplary, as they shall 
deem fair and just’’; in other words, the Court con- 
strues the Statute to mean that the jury in every 
action brought under the Statute has the unlimited 
and unrestricted right and power to return a verdict 
for such an amount as they shall deem fair and just. 

With this view of the Statute, the Court, no doubt, 
did reason as follows: The Statute vested in the jury 
the right and power to give such damages as they 
shall deem fair and just, the jury has returned this 
verdict, and, notwithstanding the fact that ‘‘It is not 
within the range of probability that the conditions 
which existed during the year preceding the death of 
Clarence Benner would continue indefinitely. Clar- 
ence was the youngest of the family. It is not to be 
assumed that during the whole expectancy of life, 
about 40 years, he would remain unmarried, and con- 
tribute so large a proportion of his earnings to his 
older brothers, and sister, who at the time of the 
trial were apparently in good health’’ (Tr. p. 287), 
and notwithstanding the fact that ‘‘$7,000 is more 
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than I should have awarded under the instructions, 
but it is less, in my Judgment, than the pecuniary 
value of the life of Clarence Benner. However, it 
is the judgment of the jury, not of the Court, as to 
what is just and fair, which the Statute requires’”’ 
(Tr. p. 289)—therefore, it is my duty under the 
Statute to deny defendant’s motion for a new trial; 
which was accordingly done. 

We submit that the construction of the Statute by 
the trial Court, to the effect that the Statute author- 
izes a recovery of a judgment for such an amount as 
the jury shall deem fair and just, for the pecuniary 
value of the life of deceased, regardless of the fact 
that there has not been suffered by any person, 
pecuniary damage, is error. 

We further submit, that even if it be conceded that 
such construction is correct, it was error to apply 
such construction to this case, for the reasons that 
the case was not tried upon such a theory, and could 
not have been so tried, because there existed the 
brothers and sister, who are named in the Statute as 
the beneficiaries, and who take all the proceeds of 
the judgment recovered, and their right of recovery 
is measured by the pecuniary loss sustained by them 
by reason of the death. 

There is but one cause of action attempted to be 
stated in the amended complaint as amended by the 
two separate amendments; upon the trial, there was 
no proof offered, or attempted to be offered, show- 
ing any right to recover, except for the pecuniary 
injury or loss to, or suffered by, the beneficiaries 
named in the Statute; all right to exemplary damages 
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was specifically disclaimed, and the Court so in- 
structed the jury. It is therefore clear that the ver- 
dict of the jury is for pecuniary injury or loss to, or 
suffered by, the beneficiaries named in the Statute. 

If there be two causes of action given by the Stat- 
ute, as was held by Hillyer, J., in Roach, Admr., vs 
Imperial Mining Co., 7 Fed. 698, one for the injury 
to the deceased and one for the kindred named in 
the act—two causes of action would of necessity be 
stated in the complaint; and if both were not so 
stated, it is clear that the one not stated would be 
waived. 

In Peers vs. Nevada Power Light & Water Co., 
119 Fed. 400, Hawley, J., held that the Statute only 
gave one cause of action, saying, ‘‘but in applying 
the ordinary and well-established canons of con- 
struction to be given to the statutes, it does not seem 
reasonable that the legislature intended to give two 
independent causes of action for the same injury, 
which causes of action would have to OG separately 
stated tn the complaint.”’ 

In Christensen vs. Floriston P. & P. Co., 29 Nev. 
Do2, 570, the Court say: 

‘‘In one sense no amount of money might com- 
pensate for a human life, but the law only looks 
at the question from the point of actual monetary 
damage sustained by the person for whose benefit 
the action ts brought, and not that inflicted upon 
the decedent.”’ 

This statement by the Supreme Court is not con- 
sistent with the theory of a recovery for the pecuni- 
ary value of the life of deceased; it clearly shows 
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that the judgment is to be measured by the actual 
pecuniary loss or injury suffered by the beneficiaries. 

Under the construction of the Statute by the trial 
court,—if the public administrator should institute 
an action to recover damages for the wrongful death 
of a young man who had never married, who had no 
brother or sister, whose father and mother were 
dead, who had no beneficiaries named in the Statute, 
and who left no person whomsoever who had suffered 
any pecuniary injury by reason of the death—yet 
notwithstanding this state of facts, if the jury should 
return a verdict for several thousand dollars, then 
and in that event the Court would not disturb said 
verdict, but would say, as the trial Court said, at T'r. 
p. 289, ‘‘It is less than the pecuniary value of the 
life of deceased; however, it is the Judgment of the 
jury, not of the Court, as i what is just and fair, 
which the Statute requires.’ 

We do not believe that such is the proper con- 
struction of the Statute, and that such construction 
is not in harmony with any authority. 

The above Statute creates a new and distinct right 
of action, in so far as this case is concerned, for the 
benefit of the beneficiaries named in the Statute, and 
if the beneficiaries named, and for whose benefit the 
action was brought, are not such under the facts, and 
are not shown to have sustained pecuniary injury, 
plaintiff is not entitled to recover. 

From Peers vs. Nevada Power, Light & Water 
Company, supra, 119 Fed. 408, we quote: 

Wieract is mora “survival act’ in the strict 
sense of that term. * * * ‘The evident inten- 
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tion of the legislature * * * was to afford a 
complete and adequate remedy for a recovery in 
one action of all damages, whether compensatory 
or exemplary, which might result from the death 
of the deceased, and for the distribution of the 
damages recovered to the persons entitled to the 
same in the manner described in the second section 
Ole Wien 

From pages 404405, we quote : 

‘“Under the express provisions of the Statute 
the action must be brought by the representative 
of the deceased, and he alone is entitled to recover 
damages, if any, resulting from the death of Wells 
by the wrongful act of the defendant,—not for his 
own individual benefit but for the benefit of those 
to whom the damages recovered are to be distrib- 
uted as provided for in the second section of the 
acu.” 

Michigan Central R. R. Co. vs. Vreeland, 227 

HORNS. 529: 


We submit that these two opinions conclusively 
show that the act gives a new cause of action, and 
that the measure of damage is not the pecuniary 
value of the life, but is the pecuniary injury sus- 
tained by the beneficiaries named in the Statute by 
reason of the death. 

That the phrase in the Statute ‘‘the jury in every 
such action may give such damages, pecuniary and 
exemplary, as they shall deem fair and just, and may 
take into consideration the pecuniary injury result- 
ing from such death to the kindred as herein named,”’ 
is not subject to the construction given it by the trial 
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Court in the opinion (Tr. pp. 282-284). We call 
attention to the fact that other States have similar 
Statutes, and that such language in the statute does 
not warrant the jury in giving damages not founded 
upon the testimony or beyond the measure of com- 
pensation for the injury inflicted. 
In this connection we cite, and quote from, 

Walker vs. Lake Shore & M.S. Ry. Co. (Mich.), 
62 N. W. 1032-1035, as follows: 

“The statute (section 8314, How. Ann. St.) 
provides that ‘in every such action the jury may 
give such damages as they shall deem fair and just, 
with reference to the pecuniary injury resulting 
from such death, to those persons who may be 
entitled to such damages when recovered.’ This 
statute has been construed many times by this 
Court. In Railroad Co. vs. Bayfield, 37 Mich. 212, 
it was held that in arriving at the damages the 
actual pecuniary loss of the widow or next of kin 
should alone be considered. In Cooper vs. Rail- 
way Co., 66 Mich. 271, 33 N. W. 306, it was said: 
‘Under this statute, the jury are not warranted 
in giving damages not founded upon the testimony 
or beyond the measure of compensation for the in- 
jury inflicted. They cannot give damages founded 
upon their fancy, or based upon visionary estt- 
mates or probabilities or chances. The rule of 
damages in actions for torts does not apply to ac- 
tions of this kind. The statute gives the right to 
damages; but it has been held, with rare exceptions, 
that they must be confined to those damages 
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which are capable of being measured by a pe- 
cuniary standard.’ ”’ 


We submit, therefore, if it be true under the stat- 
ute, that the pecuniary value of the life of deceased, 
as distinguished from the pecuniary injury suffered 
by the beneficiaries by reason of the death, may be 
recovered, in any case, for the benefit of the estate 
or the State—it is perfectly clear that such construc- 
tion or interpretation of the statute has no bearing 
on this case, as deceased left him surviving benefi- 
claries named in the statute, to wit, brothers and 
sister. 

Jennings vs. Alaska Treadwell Gold M. Co., 170 
Fed. 146-148. 

And if, under the proof, the beneficiaries named 
and existing have not suffered pecuniary injury such 
as is contemplated, as is stated in Christensen vs. 
Floriston P. & P. Co., 29 Nev. 570, and in Burk vs. 
Areata Ry. Co., supra, 57 Pac. 1065, and in In re 
California Nav. & Imp. Co., supra, 110 Fed. 677, the 
assignments of error specified covering these matters 
were well taken, and the judgment should be reversed. 

We respectfully submit that the judgment should 
be reversed. 

CHENEY, DOWNER, PRICE & HAWKINS, 
Attorneys for Plaintiff in Error. 


United States Circuit Court of Appeals for the Ninth 
Circuit. 
No, 2284. 
TRUCKEE RIVER GENERAL ELECTRIC COM- 
PANY, a Corporation, 


Plaintiff in Error. 
vs. 


A. 8S. BENNER, as Administrator of the Estate of 
CLARENCE J. BENNER, Deceased, 


Defendant in Hirror. 


Brief for Defendant in Error. 

The District Court, in its opimion upon the motion for 
new trial, says: ‘‘The motion for new trial 1s made on 
thirty-four distinct grounds, only one of which appears to 
have received serious attention in the briefs. This ground 
is the fifth, that the verdict of the jury is excessive.’’ 
(Tr. 280). The same condition exists in this court. Here 
we have twenty-three separate assignments of error; but 
the only one seriously argned is the alleged excessiveness 
of the damages. This is not a matter for the considera- 


tion of this eourt upon writ of error, there being evidence 


of 


su 
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damage, and the damages assessed being less than the 
m named in the complaint. 
N.Y. I. E. & W. Go. v. Winters, 143 U.S. GO] ae 
Hd., 60; 
Herencia v. Guzman, 219 U. 8. 44; 55 L. Ed. 81; 
Homestake M. Co. ¥. Fullerton, 69 Fed., 923; 
Joplin & Pac. Ry. Co. v. Payne, 194 Fed., 387; 
Cyr Se. hk. Cow. Uiton, KL Pedant: 
Cyc. RCo. vs Bonne iol Meds O82 
St. L.& W. E. Co. v. Mountz, 168 Fett ao2; 
Beaver Hill Goal Go, v."Lassilla, 176 Fed, 2a. 
Duke v. St. L. & S. RK. Go., Be ed., 684; 
As is said by the Supreme Court in the ease of N. Y. L. 
& WW. le. Co, vy. Winters, ere; 

“Whether the verdict was excessive, 1s not our pro- 
vince to detemnine on this writ of error. The correction 
of that error, if there were any, lav with the court below 
upon a motion for a new trial, the granting or refusal of 
which is not assignable for error here. As stated by us 
in detra L. Lis. Co.u. Ward,‘ It may be that if we were to 
nsurp the functions of the jnry and determine the weight 
to be given to the evidence. we night arrive ata different 
conclusion. But that is not our province on a writ of 
error. In such a case we are confined to the consider- 
ation of exeeptions taken at the trial, to tie admission 
or rejection of evidence, and to the eharge of the court 
and its vefusals to charge. We have no concern with 
questions of fact, or the weight to be given to the evi- 


dence which was properly admitted.’ ’’ 


In the light of this rule we will examine in their order, 


mamber by nuinber and paragraph by paragraph, all the 


3 
ussignments specified as relied upon by the brief of plain- 


tiff in error. 


ASSIGNMENT I. 
The error here assigned is not specified by the brief of 
slaintiff in error ag being relied upon, and is, therefore 
= ») , ? 
nnder rule 24 of this court, not to be considered. 


ASSIGNMENT IT. 

This assignment covers the allowance of two amend- 
ments to the amended complamt. While it does not clear- 
ly appear from the transeript when, with reference to the 
trial, these amendments were allowed and made, it does 
appear from the brief of plaintiff in error, page 2, that 
they were allowed and made at the close of the plaintiff’s 
evidence upon the first trial. They were made to con- 
form to the evidence. These amendments appear at pages 
23 and 24 of the transeript, and added to the complaint the 
allegations of the emancipation of the deceased and the 
pecuniary loss to the beneficiaries of this action. The ob- 
jections to the allowance of these amendments were two; 
first, that no affidavit showing good cause for the allow- 
ance of the amendments, as required by section 68 of the 
Civil Practice Act of Nevada; and, second, that the 


amendments stated a new eanse of action. 


+ 


1. It is not required that all amendments be supportet 
by affidavit. Plaintiff in error quotes but a part of the 
provisions of the Nevada statute upon this subject. The 
whole of the section covering this subject is as follows: 

“The court may, in furtherance of justice, and on 
such terms as way be proper, amend any pleading or 
proceedings by adding or striking out the name of any 
party, or by correcting a mistake in the name of a party, 
or a mistake in any other respect, and may upon lke 
terms enlarge the time for an answer or demurrer, or 
demurrer to an answer filed. ‘I'he court may likewise, 
upon affidavit showing good cause therefor, after no- 
tice to the adverse party, allow, upon such terms as may 
be just, an amendment to any pleading or proceeding in 
other particulars, and may upon hke terms allow an an- 
swer to be made after the time limited by this Act; and 
hay, upon such terms as may he just, and upon pay- 
ment of costs, reheve a party or his legal representa- 
tives from a jndgment, order, or other proceeding taken 
against him through his mistake, inadvertence, surprise 
or excusable neglect; and when. from any cause, the 
summons, and a copy of the complaint in an action have 
not heen personally served on the defendant, the court 
may allow on such terms as may he just, such defendant 
or his legal representatives, at any time withim = six 
months after the rendition of any judgment in such act- 


ion, to answer to the merits of the omginal action.” 


The Nevada statute as to amendments, and the Federal 
statutes npen that subject, are very broad, and are lib- 
erally constrnecd by the comts, amendments in further- 


ance of justice being greatly favored. heir allowanee at 


ind 


a 
the time of and during the course of the trial, or at its 
close, fo conform to the proof, or to permit the introdue- 
tion of relevant evidence which has been objected to, lie 
within the diseretion of the court, come within its inherent 
powers. and form a part of the common practice of all 
courts, 

MecCansland v. Ralston, 12 Nev., 195; 

Jeffree v. Walsh, 14 Nev., 140; 


Shields v. Orr Ditch Company, 28 Nev., 349. 


It is held by the Federal eourts of appeal that the al- 
lowanee of such amendments Les within the diseretion of 
{hie trial court, and will not be reviewed upon writ of 
error. 

Buehannan v. Cleveland Linseed Oil Co., 91 Fed. 
88; 

NOR GT 2 ame Co. v. Grae 101 Wed, 623; 

Union Central L. Ins. Co. v. Phillips, 102 Fed. 19; 

gamcevy UP on. Go. 126 Peds 338; 

Mont. WE Co. vist. Nl weMl. Co., 147 Med. 897. 


2. The complaint, as amended, did not set forth a new 
or different cause of action from that stated in the origi- 
nal complaint. We find no autherity, nor has any been 
eited by plaintiff in error to the effect that an allegation 
of emancipation is necessary to the statement of a cause 
of action in behalf of the brothers and sisters of a de- 
ceased minor under the Nevada statute, or like statutes 
of other states. Were the wages of the minor either the 
subject matter of the action or the measure of damages. 
such an allegation might be necessary. But the measure 


of damages under this Act is the pecuniary loss of the 
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beneficiaries of the action, and that less may be as well 
sustained by them whether the deceased be a minor or oi 
nge. We doubt, also, the necessity of the allegation of the 
specific nature of the pecuniary injury to the beneficiaries 
of the action. But, however that may be, the most that 
ean be said is that the original complaint, with these omis- 
ions, defeetively stated a good cause of action, and did not 
state a defective cause of action. Both the original coin- 
plaint and the complaint as thus amended stated the same 
cause of action. The amendments related to the same 
eause of action, to-wit, the negligence of the defendant, 
and sought only to amplify the grounds upon which dani- 
ages were claimed. Their allowance was therefore 
proper. 

Deninger v. Amer. Locomotive Co., 185 Fed. 53; 

Chicago & 1, R. Co.xe LaPorte, 71.N. EX(ind) GG 

Daly v. Boston & A. R. Co. 16 N, 16. (Mich.) 690; 

Garrity v, Detroit Cit. St. Ry. Co. 70N: W. (Mich) 

ES A OS 

G. R.1. & P. ReGo. v. Young? 93°. Nels 


The plaintiff in error answered the complaint as finally 
amended, and thereby waived its right to complain that a 
new eanse of action was introduced. (I Eney. P. & P. 573, 


and eases cited.) 


NSSIGNITENT LTT. 
This assignment sets forth as error the overruling of 


the demurrer to the complaint as finally amended, upon 


a 


the ground tiat the complaint so amended did not. set 
forth facts sufficient to constitute a cause of action. This 
we are willing to submit withont argument or citation of 


authorities. 


ASSIGNMENT IV. 

This assignment covers the refusal of the court to grant 
a motion of the plaintiff in error to dismiss the action at 
the close of the plaintiff’s case, and there are eleven sep- 
arate reasons stated for this alleged error. They involve 
mostly matters of evidence,—and we here eall the atten- 
tion of the court to the fact that no evidence was offered 
upon the part of the defendant, here plaintiff in error. We 


will discuss each of the eleven reasons separately. 


1. To the first reason it is sufficient answer to say that 
there was anple evidence of the negligence of the defend- 
ant, and that that negligence was the proximate cause of 
the death of deceased; and there was no evidence to the 
eontrary. The weight or sufficieney of the evidence i: 
not a matter for the eonsideration of this court upon writ 


of erroy. 


2. “maneipation need not be proved by direct evi- 
dence; it may be proved by circumstantial evidence; and 
the acts of the parties tending to show that the child acted 
for himself, with the knowledge and approval of the par- 
ent, are adimissable as tending to show an implied emanci- 


pation.”’ (9 Kiney. Pete P., 281 and cases cited.) 
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The testimeny of the father (Tr. 168-171) furnishes 
some evidence, and we think conclusive evidence, of the 
emancipation of the deceased; and this court will not re- 
view the weight of that evidence. 


Oy) 


3. There was uncontradicted evidence of many gifts or 
contributions of the deceased to his brothers and sister, 
who are the heneficiaries of this action. The deprivation 
of future gifts or contributions which might have been 
made had deceased lived, is an element the jury have a 
right to consider in determining both the fact of loss and 
the extent thereof. has we have again a question merely 
of the weight of evidence, whieh will not be considered by 


this court. 


4+. [t is true that at the time of his death the deceased 
was a minor, ard under no obligation to contribute to the 
support of his brothers or sister; but it is likewise true 
that the statute of Nevada gives a right of action for the 
henefit of the brothers and sister, and does not make 1 
necessary that the deceased be under obligation to contri- 
bute to their support. No such condition or qualification 
ean be found in the Act. It is true, likewise, that had the 
deceased not been emancipated, the father would have 
een entitled to the earnings of deceased until his major- 
ity. This, however, is a right of the father which he may 
waive, (29 Cye, 1626-1627) ; and the earnings then hecome 
the property of the minor, (29 Cye, 1628). The gifts and 
contribuiiens in this ease were gifts and contributions 
from the funds of the deceased; and it is a mere quibble 
to say they were gifts of the father because they were 
from the earnings of the child to which the father nigh: 


have, dnt did net assert his right. 
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). This paragraph raises the identical question in the 
last paragraph discussed, and is met witlr the same an- 


swer and antheorities. 


6. No loss of the father was ineluded in the action or 
verdict; all right to damages by him was specifically dis- 
claimed by the plaintiff, here defendant in error. The jurv 
were instructed that they could not consider any loss or 


damage suffered by the father. (Tr. 221). 


7, 8,9. These three paragraphs raise the same ques- 
tions to he found in paragraph three of this assignment, 


and have been fully dealt with under that heading. 


10. It is a sufficient answer to this paragraph to say, 
that this is not an action by the father, or anyone else, for 
tie loss of earnings of the deceased between the time of 
iis death and the time at which he would have arrived afl 
his majority. This loss is not part of the cause of action 
given by the statute to the beneficiaries of the action. 

11. Whether the Charles Butters Company, the em- 
plover of the deceased. was negligent or not, there was 
evidence of negligence of the plaintift in error also. 
1 was for the jury under all the evidence to de- 
termine whose was the negligence which proximately and 
directly eansed the death of deceased. This objection 
raises only a question of the weight of evidence, which this 


eourt will not consider npon writ of error. 
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ASSIGNMENT Y, 

This assignment covers the refusal of the court to in- 
siruct the jury to retin a verdict for the defendant. The 
reasons assignel are eight im number, and are the same 
reasous assigned why the court snould have granted the 
uiotion to dismiss, covered by Assignment IV. Thev all 
go to the weight or sufficiency of the evidence, and are 


not reviewable here. 


ASalGNMENT VI. 

This assignment covers the refusal of the court to give 
defendant’s struction No, 3. This instruction was prop- 
erly refused, beecanse it assumes facts not shown by the 
evidenee. Kor instance, it assumes that the deceased did 
not make contributions to his brothers or sister before Ins 
death, while the uncontradicted evidence shows that he 
did; and these contributions were made from his own 
funds, since thev were from his earnings, which his father 
permitted him to collect, retain and dispose of (29 Cye, 
1628). 


ASSIGNMENT V1. 
This assignment covers the refusal of the court to give 
defendant’s instruction No. 7. ‘That instruction does not 
correctly state the law. in that by it the jury would have 


heen permitted to teke into consideration, in arriving at 


Il 


their verdiet, some assumed negligence of the Charles 
Butters Company, the emplover of the deceased. The 
evidence disclosed no neghgenee upon the part of that 
eompany. Even baa there been such negligence, there be- 
ing also evidence of neghgence upon the part of defend- 
ant, plaintiff in error here, the question for the jury was 
as to whose neghgence was the preximate and direct cause 
of the death ef the deceased. This question was properly 


anbmitted to the jury by the charge of the court. 


ASSIGNMENT VIT1. 

This assignment covers the refusal of the court to give 
defendant’s instruction No. 11. That instruction did not 
properly state the law of the State of Nevada, or of this 
ease. This was not an action to recover for the loss of 
earnings of the deceased up to the time of lis majority. 
Both of the cases, Scofield v. Penn. Co. 141 Fed., 601, and 
Denminger v. dmerican L. Is. Co., 185 Fed., 22, cited bv 
plaintiff in error in support of this instruction, are in- 
stances in which the Federal courts of Pennsylvania fol- 
lowed the decisions of the Supreme Court of that state in 
its mterpretation of the Pennsylvania statute, which was 
proper. The Supreme Court of Nevada, in the ease of 
Ciiashansen v. Fioviston P. and P. Co., 29 Nev., 552, has 
fixed the rule as to the measure of damages in leath act- 
ions under the Nevada statnte; and the trial court in- 


structed the jury properly in this regard. 
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ASSEN MTNA LN: 
The error, if any, covered by this |assignment is not 
specified by the brief of plaintiff in error as intended to 
be relied upon, and will not, therefore, under rule 24 of 


{lis court, be considered. 


ASSIGNMENT X., 

This assignment covers the refusal of tne court to give 
defendant’s instruction No. 18. This instruction would 
have confined the jury to the consideration of the loss of 
bnt one of the beneficiaries of the action, the sister of de- 
ceased, Mrs. Charles Bogie. The giving of this instrue- 
tion would clearly have been error, since other bene- 
ficiaries of this action were shown by the evidence to have 
received coutributions, aid and financial assistance from 


the deceased during his life time, just as Mrs. Bogle did. 


ASSIGNMENTS X1, All, AND NGIL 
These three assiguinepts cover instrnetions given by 
the court, at the request of plaintiff. as to the degree of 
eare vecnired of those who maintain and use wires 
charged with a dendiy ov dangerous enrrent of electricity. 
Electricity is the wost dangerous and deadly foree under 
the control of man, and in its use it is proper that the 


highest degree of care be required, since this is only rea- 


es 
sonable and ortat ry care as applied to this agency. It is 
certainly trne that he greater the degree of danger, the 
greater the degree of care required. As a matter of fact, 
the ‘*degree’’ of care required is hardly a matter for con- 
sideration in tlis ease, since the evidence showed absolute- 
ly no eare whatsoever. ‘The dangerous position of the 
electric wires was brought to the attention of the defend. 
ant some weeks prior to the accident; its attention was di- 
rected to it several times in this interval; but nothing 
whatsoever was done to remove the danger. There are 
many deersions upholding instructions requiring the de- 
eyvee of care set forth m the instructions given, and even 
a vreater degree of care. 
Denver Cons. Mlee. Co. v. Lawrence, 73 Pac. 
(Coles. 
Metropolitan St. Ry. Co. v. Gilbert, 78 Pac. (Xan.) 
264, #£e7D oY 
Mangan‘s Adm. v. Louisville Electric Co., BS. W. 
(Colon), sae o- 
Perham v. Portland Gen’! Mlec. Co., 53 Pac. (Ore.), 
14; 
aie vyoNledialilec, late. cP. Go, ov Atl (Pa.), 
Af E937 
Girandi v. Elec. np. Co., 107 Cal., 120; 
Plerbert v. lake Cliarles 1. 1 GW ew. Co., 100 Aim. 
mite (LA) Bibby andl SS horreain aie 


ASSIGNMENT XIV. 
This assignment covers the giving ef plaintiff’s in- 
struction No. 7 Gun 310). ‘This instruction so manifestly 
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states the elementary law as to corporations and their re- 
lation to their emploves, agents and officers, that we deem 


the assignment unworthy of disenssion. 


ASSIGNMENT XV. 
This assignment is not specified by the brief of plain- 
uff in error as relied npon or intended to be urged, and 
will not. under rule 24 of this econrt, be considered. 


ASSIGNMENT AVI. 

This assignment sets forth as error the giving of plain- 
uiff’s instrnetion No. 9. In this instruction all the mater- 
ial facets alleged m the complaint, as finally amended, 
were set forth; and the jurv were told that if, from the ev- 
idence, they found these facts te be trne, the plaintiff was 
entitled to recover. ’o argue this instruction would be 


bat to reargne the sufficiency of the complaint. 


ASSIGNMENT XVIT. 
This assignment sets forth as error the giving of plain- 
tiff’s instrnetion No. 10, wlieh covered the measure of 


damages, together with the facts the jury might consider 


TS 
in determining their amount. The instruction is practical- 
lv in the words used by ‘Tiffany, i his work, ** Death by 
Wrongfnl Aet,’’? approved as a correct statement of the 
law by the Supreme Court of Nevada in the ease of Chris- 


fionsen sw. @loristom -,& Poa, 29 Nev, 552 at pace oi. 
) ’ pag 


ASSIGNMENT AVITT. 

This assigunient sets forth as error the ruling of the 
eourt permitting A. S. Benner, the father of the deceased, 
to testify, first, to the amount contributed by the de- 
ceased towards the maintenance of the home of the wit- 
ness and deceased, and, seeond, that he, the witness, did 


not receive all the earnings of his minor son, the decease], 


1. According to the testimony of Mr. Benner (Tr. 165), 
there were residing at the Benner home, at and prior to 
the time of the aceident, the father, the deceased, and two 
of his brothers—four in all. The witness testified (Tr. 
166), that one of these brothers, George, and the decease | 
paid all the expenses of the househoid, the other brother, 
Will, contributing nothing regularly (Tr. 17+). The wit- 
ness also testified (Tr. 165) that the deceased contribute: 
some forty to fifty dollars per month, and (Tr. 167) that 
ihe total expenses of the hensehold were between eighty 
and ninety dollars per mouth. It thus appears that the 
deceased was contributing more than his proportionate 
share of the household expenses, and thus indirectly con- 
tribnted to the support of his brother Will, who contrib- 


uted nothine. This testimony of the father was, there- 
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fore, relevant and material. It certainly ean make no dif- 
ference that the contributions thus proven were indirect- 
lv, rather than directly, made. The evidence was offered 
to prove these indirect contributions, and was admitted for 


that purpose by the trial court (Tr. 165). 


2. The testimony that the fatier did not receive all the 
wages of the minor, but permitted lim to retain and dis- 
pose of a large part thereof, is certainly relevant and ma- 
terial in that it tends to prove the emancipation of the 
minor. (29 Cve. 1675, and Note. 92; #2 Eine. Ev., 283)% 


ASSIGNMENT NIX, 

This assignment sets forth as error the rnling of the 
court permitting Mrs. Charles Bogle to testify as to the 
contributions made to her by the deceased prior to Ins 
death. Mrs. Bogle was a sister of the deceased, and, 
therefore, one of the beneficiaries of this action. The con- 
tributions to which she testified were proper to be consid- 
ered by the jurv in estimating the damages, and the evi- 
dence was, therefore, relevant and material. The thory 
of plaintiff in error upon this objection was, that the de- 
ceased being a minor, tle father was entitled to his wages; 
and that the contribntions were, therefore, contributions 
by the father, rather than by the deceased. This question 


has heretofore been disposed of. 


- 
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ASSIGNMENT NN. 

This assignment covers similar testimony to that of 
Mis. Bogle, given by tie brother, William H. Benner, and 
is subject to the same justification as her testimony under 
Assignment XTX, 


ASSIGNMENT ANT. 

This assignment is to the effect that the verdiet of the 
jury was exeessive. Since there is ample and uncontra- 
dicted evidence of damage, and the amount found by the 
verdict is within the amount claimed by the complaint, 
tails court Npon writ of error will not consider whether the 
damages were excessive or not. The authorities support- 
ing this rule. ineluding an o;:inion of this court, are to be 


found following the first paragraph of this brief. 


} 
ool is SN Ne NNT. 

These assignments are to the effect that the verdict of 
the jury was contrary to the evidence and to the law. The 
specifications of error under these assigmuents all go to 
the weight and sufficiency of the evidence. Evidence was 
introduced upon the part of plaintiff covering and sus- 
taming every material allegation of the complaint, and 19 
evidence was offered by the defendant. There heing no 
error in the admission of evidence, this court wili not con- 


sider its weight or sufficiency. 


1S 
Toledo St. L. & W. Ry. Co. v. Kountz, 168 Begs 
Ses 


° Beaver Hill Coal Co. v. Lassilla, 176% ed., 725, 


The brief of plaintiff in error specifies, in addition to 
the foregoing assignments, the overrnling of the motion 
for new trial as an error relied upon. This also is a mat- 
ter not to be considered upon writ of error. 

Brazil Block Coal Co. v. Hotel, 192 Fed., 108; 
O'Donnell y..N. Y. EiatnsyCe, 187 Fed., 109; 
KE. I. DuPont Co. v. Waddell, 178 Fed., 407. 


ARGUMENT, 

Whether, under the Nevada statute, there are two 
eauses of action as held by Judge Hillver in the Roach 
case, or but one canse of action, as held by Judge Hawley 
in the Peers case, we think has no hearing upon the issues 


presented upon this hearmg. 


We quite agree with counsel for plaintiff in error, that 
the theory of defendant in error throughout this case was, 
and is, that he is entitled to recover only the pecumary 
loss suffered hy the brothers and sister of deceased bv 
reason of Jus death; and that the value of sueh damage or 
loss is to be fixed at the present worth of the amount 
which it is rensonably prohable the deceased would have 
contributed to lis brothers and sister, had he lved, dur- 
ing his and their expectancy of hfe. The rule laid down 
in Riter-Connelly Alfqg. Co. v. Hambn, Lowisville &@ Nf, 
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Co. v. Trammel, and McAdory v. Lowisville & N. R. Co., 
cited by counsel for plaintiff in error at pages 34 and. 35 
of their brief, do not militate against this rule. In fact 
they announce it, and do but point out a way of determin- 


mg the present worth of the loss or damage. 


The trial court, m1 its opimon wpon the motion for new 
trial, expressed a different. interpretation of the statute. 
The statute is subject to the interpretation the trial court 
placed upon tt, and sumilar statutes have heen so interpre- 
tated by other courts. It was the opinion of the trial court 
that the jurv were not limited by the statute to the actual 
peeumiary loss of the beneficiaries. bnt that the jurv 
might go further, and allow whatever sum they deemei 
fair and just vnder all the cireumstanees, taking into con- 
sideration other matters than the pecuniary loss, 1. e., the 
value of the life itself. Counsel for defendant in. error 
held other views; and the court, at. their request, gave in- 
structions embodving the narrowest rule possible under 
the statute, that is, confining the damages to the actuai 
pecuniary loss of the beneficiaries of the action as shown 
by the evidence. he fact that the court entertained a dif- 
ferent opinion as to the law, and expresse:l the. same ir 
its opinion upon the motion for new trial, ean: have no 
bearing upon the judgment of tlis court if the Jury were 
properly instructed upon the trial. They were properly 
instructed. The court followed the rule laid down by the 
Supreme Court of Nevada in the Christiansen case, and 
we think the weiglit of authority in other states supports 
tnat rule. Certainly the plaintiff in error suffered no 
harm from the adoption of the narrower rule, even if the 


broader rule were proper. 
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3ut, it is contended by counsel for plaintiff in error, the 
court believed the verdict to be excessive under the nar- 
rower rule, and only allowed it to stand because of its he- 
lief in the broader rule. The language of the court does 
not warrant this conclusion. The language referred to is 
as follows: ‘'37,000 1s more than IT should have awardect 
under the instrnetions, but it is less, in my judgement, than 
the peeuniary value of the life of Clarence Benner.”’ (Tr. 
289). The court says that seven thousand dollars is more 
than it wovld have awarded under the instructions; but it 
does not sav how mne¢l: more. This is a common express- 
ion of the courts, and is to be found in many of the re- 
ported decisions tipon motions for new trial. That the 
eourt recognized and had in mnid the correct rule of law, 
is evidenced try its language in the sentence next preced- 
ing the quotation; for it there says that the verdict was 
not so excessive that it must have been rendered under 
the influence of passion or prejudice. And at another 
plage in the opimon (Tr. 287) the court says: “It mimeg 
further be noted that there was nothing in the econduet of 
the case calenlated to rouse any passion or prejudice on 
the part of the jury.’’ Again, that the court did not take 
into consideration its version of the law in determining 
whether or not the dainages were excessive, is clearly evi- 
dent from anotier part of the opinion. It said, (Tr. 286) 
‘Whatever my opimion as to the true interpretation of the 
statute and the measure of caimages recoverable in cases 
of this kind, it seems to me that 1 am bound by the in- 
structions given at the request of the plaintiff. 7 cannot 
now aeard a more favorable rule than that adopted at 


plaintiff’s request,’ 


ZA 

It must certainly be manifest that the trial court had in 
mind the law as announced by the instructions, and that it 
did not consider the damages so excessive under those in- 
structions as to appear to have been given as the result 
of passion or prejudice, or to be grossly in excess of the 
amount it would have allowed. The court gave to the 
jury the proper rule in the instructions, and it followed 
the proper rule in its decision upon motion for new trial. 
This court. therefore, in accordance with its own rulings, 
and the rulings of other Federal courts of appeal, will not 
consider the specification that the verdict was excessive 


ov against the weight of the evidence. 


There is shown by the whole record no error, or ruling 
possible of doubt as to its correctness. By far the larger 
part, nearly the whole, of the assignments of error and 
speeifieations of error relied upon, pertain to matters 
which counsel for plaintiff in error knew, or should have 
known, are not within the province of this ecurt to consid- 
er upon this hearing. [t seems manifest that the writ of 
error was sued out merely for delay; and the penalty pro- 
vided by rnle 30 of this court ought to be inflicted. 

Respectfully sumbitted, 
MACK & GREEN and A. A. HEER, 


Attorneys for Defendant m Error. 


- 


